TRIBAL GAMING COMPACTS
IN OKLAHOMA
Evergreen or Renegotiate Success?
BY D. MICHAEL MCBRIDE III
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klahoma remains the hottest Indian gaming market
in the country, with consistent year-to-year growth
since voters approved State Question 712, a model
tribal-state gaming compact, in 2004. Today there
are approximately 125 casinos within Oklahoma, ranging in size
from the Chickasaw Windstar, just across from the Texas border—the largest casino in the world in terms of number of
gaming devices—to small gaming centers attached to fuel stops
of various tribes. In 2015 (the latest year for which data is available), Oklahoma tribal governmental gaming output totaled
$4.75 billion—accounting for 3% of all private production in
the Oklahoma economy. Add to this an estimated $2.25 billion
of indirect impact from construction and operations, and tribal
governmental gaming has a total annual economic impact surpassing $7 billion, much of which occurs in rural areas.1
As the tribal gaming industry has matured, tribal governments have added a great deal of non-gaming amenities to
develop and enhance their facilities. The success has fueled
incredible branded developments, such as Cherokee Nation’s
Hard Rock Tulsa casino near Catoosa, and the Muscogee
(Creek) Nation’s Margaritaville Hotel and Casino, reportedly
financed for $370 million. Modern branding, excellent locations,
posh hotels, Las Vegas-style pool environments, and premier
concert and restaurant attractions have helped fuel economic
growth. It has also given vibrant life to old touring bands from
the 1960s, 70s, 80s and 90s. People are coming and staying
longer, and even taking “staycations” instead of traveling for
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vacations and recreation. Tribal gaming has transformed the
economy of Oklahoma, as well as forever improving the governments and lives of Native Americans.
Compare the Oklahoma Indian gaming market with the
rest of the country. Economist Dr. Alan Meister reports that,
as of 2015, Indian gaming occupies the largest segment of the
U.S. gaming industry, outpacing even Las Vegas and racinos.2
In 2015, national Indian gaming revenue reached an all-time
high of $30.5 billion. California tribal gaming had the highest
revenues, at $7.9 billion, followed by Oklahoma. These two
states comprised 40% of the industry in 2015. Although other
jurisdictions, including California, have lagged during the
recession, Oklahoma tribal gaming has maintained continual
growth. This is particularly amazing, given that Oklahoma’s
population is less than 4 million.3 Gaming laws matter:
although neighboring Texas has a population of 27.86 million,
it has little lawful gaming. Accordingly, Texas is the largest
source of Oklahoma tribal gaming visitors.
But as the Oklahoma model gaming compacts near expiration in January 2020, legal and political uncertainties remain.
The 2004 ballot permitted a model tribal state gaming compact
between any of Oklahoma’s 39 federally recognized Indian
tribes and the State. Under the compacts, approximately 6% of
gross gaming revenue goes to the State coffers—a rate of return
to the State that is about the same as non-Indian corporations
pay in taxable income (and certainly much larger than the oil
and gas severance tax of just 3.2% in fiscal year 2016).4 The
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Since 2005, 33 tribes in Oklahoma have entered into the model
compact. It has been a wildly successful arrangement for both the
State and the tribes. To date, tribes have paid the State over $1.2 billion
in exclusivity fees, which are ear-marked for education in Oklahoma.

State, for its part, has agreed to not allow
increased gaming so tribes will enjoy exclusivity
within the terms of the compact. The compacts
have a 15-year term, and will automatically
renew unless either party notifies the other of its
intent to terminate pursuant to the terms of the
agreement. The model compact is a “take it or
leave it” agreement that is not subject to further
negotiation by either the governor or the individual tribal government.
Since 2005, 33 tribes in Oklahoma have
entered into the model compact. It has been a
wildly successful arrangement for both the State
and the tribes. To date, tribes have paid the State
over $1.2 billion in exclusivity fees, which are
ear-marked for education in Oklahoma. This
revenue has buoyed Oklahoma’s sinking budget.
Indian gaming in Oklahoma has also provided
incredible financial horsepower to fund tribal
governmental services, such as tribal police, fire
protection, social services, and infrastructure
improvements, serving the needs of tribal citizens. The gaming compact arrangement has
been very positive for the State and tribes, and it
makes sense to move forward with this model.
As the end of the 15-year model compact
term nears, leadership changes will impact the
future of compacts within Oklahoma. On one
hand, Oklahoma will have a new governor in
November 2018. Governor Mary Fallin, who has
had a sometimes rocky relationship with some
tribal governments,5 will have completed her second and final term. On the other hand, as a result
of term limits, Oklahoma will also have a new
crop of legislators, many of whom will lack an
understanding of the model compact’s history
and the complexities of federal Indian law. With
each successive state election, tribal interests have
to re-educate legislators regarding Oklahoma’s
Indian gaming history. In debating a bill to relax
state law on dice games, for example, one new
state legislator recently quipped that he would
support “oil and gas, not wheels and dice.”6
On the federal level, President Trump has
yet to complete appointments to the Department
of Interior (DOI), including the Assistant Secretary of the Interior. But recent appointments as
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Deputy Assistant Secretaries for Indian Affairs
include John Tahsuda, a Kiowa citizen and former Senate staffer and lobbyist for the Oklahoma
Indian Gaming Association,7 and Gavin Clarkson,
a Choctaw citizen who has taught tribal economic development courses at several universities. Both will bring a great understanding of
tribal gaming, particularly the unique jurisdictional issues within Oklahoma. The DOI will
likely take a skeptical view of approving any
future gaming compact that does not provide
greater benefits to tribal governments.
The Oklahoma model tribal state gaming
compact provides a termination date of January
2020. Yet, the Compact has an “evergreen” provision, providing it will automatically renew for
additional 15-year term should the parties do
nothing. Either party may notify the other of its
intent to renegotiate the agreement within 180
days before expiration. The tribes and the State
could renegotiate a compact with new terms.
However, pursuant to the Indian Gaming Regulatory Act of 1988, any compact must be submitted and approved by the Department of
Interior’s Office of Indian Gaming.
With Oklahoma’s continuing budget woes,
the State may want to insist on receiving greater
revenues from tribes. But the U.S. Constitution
provides that “Indians are not taxed,” and the
IGRA says states cannot tax gaming. Consequently, the State has extracted “exclusivity fees”
in exchange for maintaining fairly strict and
comprehensive gambling statutes that prohibit
non-Indian gaming. So far, the DOI has approved
these “revenue sharing” arrangements, so long
as they provide some form of meaningful exclusivity to the tribes. But the DOI will not approve
revised compacts unless the tribes receive substantial and meaningful consideration in exchange for
any increased exclusivity fee extracted from future
tribal gaming revenues.
Some recent decisions though have gone both
directions regarding tribal state gaming compacts,
good faith negotiations and sharing of gaming
revenues. In Rincon Band v. Schwarzenegger, 602
F.3d 1019 (9th Cir. 2010) the Ninth Circuit held
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The tribal-state gaming compacts in
Oklahoma have worked very well for both
tribes and the State. The 2004 Oklahoma model
tribal-state gaming compact required careful
balancing of the various interests at stake,
including the interests of the State, the 39 tribes
within Oklahoma, and various other interests
such as the horseracing industry.
Continued from previous page
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that California cannot force Indian tribes to share gaming revenues to help repair the state’s budget problems. But in Pueblo
of Pojoaque v. New Mexico, 214 F.Supp. 3d 1028 (D. N.M.); affd’,
__ F.3d __ (July 18, 2017) the Tenth Circuit held that the tribe
could not seek declaratory and injunctive relief against the
state to force the state to renegotiate a gaming compact after
the existing compact expired. Without a court determination
that the state had negotiated in “bad faith,” the tribe could only
engage in Class III gaming with a valid gaming compact, so
the Tenth Circuit’s decision essentially meant that the tribe had
to accede to the state’s compact demands. And recall that the
Supreme Court struck down as unconstitutional a key provision
of IGRA that permitted tribes to sue states if they refused to
negotiate in good faith. Seminole Tribe v. Florida, 517 U.S. 44
(1996).
After the Seminole decision tribes redoubled their efforts
to develop technology to expand Class II gaming which is not
subject to compacts or to revenue sharing. They maximized
Class II by networking and adding entertaining video displays
to bingo games. Tribes and manufacturers lawyered up and
fought battles to protect Class II innovation as consistent with
the “maximum flexibility” Congress envisioned when it passed
IGRA in 1988. Tribes won most of these battles over the distinction between Class II and Class III. This innovation and

legal success was likely the
greatest force that lead to the
successful model gaming compact referendum in 2004.
Class II gaming remains
vitally important to tribes
today, not only for the profits
tribes derived from the games,
but for the leverage it provides
to tribes in the context of compact negotiations. For example,
should Oklahoma choose to not renew the model compact with
tribes in the coming years or seek to renegotiate unreasonable
terms, tribes would still have robust and vibrant Class II
gaming devices available to carry on with their lucrative tribal
gaming operations without having to pay any “exclusivity fees”
to the State.
The tribal-state gaming compacts in Oklahoma have worked
very well for both tribes and the State. The 2004 Oklahoma model
tribal-state gaming compact required careful balancing of the
various interests at stake, including the interests of the State,
the 39 tribes within Oklahoma, and various other interests such
as the horseracing industry. It also involved careful consideration of factors such as avoiding saturation and potential competition from nearby states, such as Texas, Arkansas, Missouri
and Kansas, whose laws are changing to allow for increased
gaming. The compacts have worked very well for both the
tribes and the State of Oklahoma. Why upset success? ❆
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