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March Madness Tournament Bracket Pools:

What’s at Stake?
By C.J. Fisher and Lea Giosa

A

ccording to the American Gaming Association (“AGA”), Americans
wagered an estimated $10.4 billion in 2017 on March Madness games
(a 13% increase from the estimated $9.2 billion wagered in 2016), with
97% of that amount placed unlawfully. As most people know, sports betting
is unlawful in the United States outside of a handful of states. Bracket pools
concerning the March Madness Tournament, however, are widespread
throughout the United States and are generally accepted in American culture.
March Madness bracket pools generally involve a participant selecting a
predicted winner for each of the 63
games played in the main six rounds of
the National Collegiate Athletic Association’s Division I Men’s Basketball
Tournament, which takes place over several weeks in March and April of each
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year, with the end result being a completed “bracket” of predicted winners.
Depending on the rules of the contest,
participants can typically submit their
completed bracket to the organizer of
the contest through email, mail and/or
via website. In most bracket pools, participants pay an entry fee for each sub-

mitted bracket, with payment made in
cash, check or via electronic transfer
services such as PayPal or Venmo. The
participant with the highest score (generally due to correctly selecting the winners of the most games, particularly in
the later rounds) receives a prize which
is typically most, if not all, of the entry
fees paid. March Madness bracket pools
often involve participants from multiple
states, and occasionally, the organizers
of such pools take a cut of the entry fees
in exchange for their services.
Even if participants in such bracket
pools have some understanding that
they may run afoul of the law, less clear
to most participants is why the bracket

pools may be unlawful, the laws that may apply
to the bracket pools and the specific activities
that may make involvement in the bracket
pools more risky.
Pay-to-enter bracket pools concerning the
March Madness Tournament arguably involve
the three commonly accepted elements of
gambling: prize or reward, chance, and consideration. A bracket pool involving those
three elements will generally be unlawful, unless otherwise authorized pursuant to state
law. As participants typically pay an entry fee
to take part in the bracket pool, and receive a
larger amount if selecting the winning
bracket, the “consideration” and “prize” elements are present in the ordinary bracket pool.
While many popular websites (e.g. ESPN,
CBS, etc.) offer contests promising a substantial prize for participants submitting a “perfect
bracket” or selecting the winning bracket,
these contests are often free-to-enter and accordingly, would be considered a lawful sweepstakes as opposed to unlawful gambling. Still,
these contests must comply with applicable
state laws concerning the requirements for operating a lawful sweepstakes.
Whether March Madness bracket pools
involve chance is the subject of some dispute.
While selecting a winning bracket arguably
requires skill, a court could determine that selecting a bracket and bracket pools involve
some element of chance. For example, in evaluating a football pool, the Superior Court of
Pennsylvania once explained, “it is common
knowledge that the predictions even among
these so-called ‘experts’ are far from infallible.
Any attempt to forecast the result of a single
athletic contest, be it football, baseball, or
whatever, is fraught with chance.”
This background merits some additional
evaluation of state and federal laws potentially
applicable to pay-to-enter bracket pools concerning the March Madness Tournament.

State Law

In New Jersey, for example, all wagers made
to depend upon any race or game are unlawful.
Further, New Jersey prohibits gambling, unless the activity is authorized under the state’s

Casino Control Act. New Jersey defines “gambling” as risking something of value upon the
outcome of a “contest of chance” or a future
contingent event not under the actor’s control
or influence, with an understanding that the
individual will receive something of value in
the event of a certain outcome. A “contest of
chance,” in turn, includes a contest or pool in
which the outcome depends in a material degree upon an element of chance, even if skill
is also a factor. New Jersey also makes it unlawful to promote gambling, which includes
knowingly accepting money from unauthorized gambling, or engaging in conduct that
aids a gambling activity, such as setting up or
organizing an activity.
Despite the above, many states’ prohibitions concerning unlawful gambling include
exceptions or defenses for individuals who participate in, but do not organize, such activities.
For example, in New Jersey, as a defense to a
charge of unlawfully promoting gambling, an
individual may assert that he or she only participated in gambling as a “player.” In New Jersey, a “player” includes an individual who
engages in gambling solely as a bettor, without
receiving any profit from the activity aside
from personal gambling winnings, and without otherwise providing material assistance to
setting up or operating the gambling activity.
In addition to state laws regarding unlawful gambling, pay-to-enter bracket pools
concerning the March Madness Tournament
may also trigger scrutiny under certain state
laws governing lawful games of chance. In
New Jersey for example, a game of chance,
such as a raffle, may only be offered by a qualified organization (such as a non-profit) that is
licensed by the state, and the organization
must comply with certain requirements and
restrictions concerning the operation of the
game. Unlicensed games of chance, however,
are lawful if they are conducted solely for
amusement purposes provided that: 1) no
player furnishes anything of value to participate, 2) the prizes awarded are nominal, and 3)
no person receives compensation for conducting the game.
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While the Wire Act likely does not apply to mere
participants in bracket pools, it may apply to those
engaged in the business of betting or wagering who
organize and operate such pools.

Continued from previous page

Federal Law

In addition to state law, pay-to-enter
March Madness bracket pools must
withstand scrutiny under several federal
laws that may apply to such pools.
The Interstate Wire Act of 1961
(“Wire Act”) prohibits those engaged in
the business of betting or wagering from
using electronic communications to make
bets or wagers over state lines on any
sporting event or contest, and from
transmitting a wire communication that
entitles the recipient to receive money as
a result of bets or wagers. Federal courts
have interpreted “business of betting or
wagering” to mean those engaged in a
regular course of conduct or series of
transactions involving time, attention
and labor devoted to making a profit,
rather than isolated, casual or sporadic
transactions. Further, federal courts have
affirmed that a mere customer or bettor

”

is not in the business of betting or wagering. Even if an individual is not in the business of betting or wagering, there is still a
risk that he or she could be found to be assisting, or “aiding and abetting,” someone
who is. While most participants in a
March Madness bracket pool cannot be
said to be in the “business of betting or wagering,” such pools often involve participants in multiple states, and often involve
electronic communications and money
transfers. For example, brackets are often
submitted via email or website, and minutes before the first round of March Madness Tournament games in 2017, analysts
estimated that more than one third of total
transactions placed on Venmo were related
to bracket pools.1 Accordingly, while the
Wire Act likely does not apply to mere participants in bracket pools, it may apply to
those engaged in the business of betting or
wagering who organize and operate such
pools.
The Uniform Internet Gambling En-

forcement Act (“UIGEA”) also concerns individuals engaged in the business of betting or wagering and makes it unlawful for
such persons to knowingly accept funds in
connection with the participation of
another person in “unlawful Internet gambling.” Under UIGEA, “unlawful Internet gambling” includes placing a bet or
wager over the Internet in a jurisdiction
where such bet or wager is unlawful
under applicable federal or state law. Further, a “bet or wager” includes, in part,
the staking of something of value upon
the outcome of a sporting event or game
subject to chance, with the understanding that the person or another person
will receive something of value in the
event of a certain outcome. As noted
above, while most participants in a
March Madness bracket pool are likely
not in the business of betting or wagering, persons who are in such business are
prohibited from receiving funds related
to unlawful Internet gambling. Further,
most pay-to-enter March Madness
bracket pools involve a “bet or wager”
and brackets and payments completed
over the Internet, and as discussed above,
it could be asserted that such bet or
wager is unlawful under state or federal
law. While there are certain exclusions
from UIGEA, such as for fantasy sports
contests that meet certain requirements,
they do not likely apply to March Madness bracket pools. For example, as the
winning outcome in a March Madness
bracket pool depends on the scores of
real-world games and not on the statistics of individual athletes in those games
the exclusion for fantasy sports contests
would not apply.
Additional federal laws could encompass March Madness bracket pools as
well, particularly for those who organize
such pools for profit. The Travel Act
prohibits the use of the mail or any facility
in interstate commerce, with the intent to
distribute the proceeds of any unlawful
activity; or otherwise promote, manage,
establish, carry on, or facilitate any

David Yanofsky, Are A Third of Venmo Transactions Right Now Illegal Gambling Payments?, QUARTZ (Mar. 16, 2017),
https://qz.com/934313/how-many-people-use-venmo-for-the-ncaa-march-madness-tournament/.
1

8

AMERICAN GAMING LAWYER • SPRING 2018

MEMBERS
IN THE NEWS
unlawful activity. An “unlawful activity” includes any business enterprise
involving gambling that is unlawful
under state law, with “business enterprise” being interpreted similarly to
the “business of betting or wagering”
under the Wire Act. Accordingly,
under the Travel Act, it may be unlawful for a person who regularly conducts and operates gambling activities
to distribute proceeds from a March
Madness bracket pool over state lines
using the mail or other means. The
Wagering Paraphernalia Act prohibits,
in part, knowingly sending over state
lines records, papers or writings that are
used in wagering pools with respect to
a sporting event, and the Illegal Gambling Business Act prohibits any person from operating an illegal
gambling business. While the application of these federal laws to March
Madness bracket pools is attenuated,
particularly as the Travel Act and
Illegal Gambling Business Act are
not directed towards mere participants, such laws may apply to the operators and organizers of such pools
in certain circumstances.
Finally, while the Professional
and Amateur Sports Protection Act
(“PASPA”) is frequently mentioned in
regard to the legality of March Madness bracket pools, PASPA’s primary
prohibition is directed towards preventing governmental entities (aside
from the four states exempted from
PASPA - Nevada, Oregon, Delaware
and Montana) from legalizing or authorizing a lottery, sweepstakes, or
other betting, gambling, or wagering
scheme based, directly or indirectly,
on one or more competitive games in
which amateur or professional athletes
participate, or are intended to participate (“Sports Betting Activities”).
PASPA, however, also prohibits a person from operating, pursuant to the
law of a governmental entity, Sports
Betting Activities. In other words, if
a state legalizes or authorizes Sports
Betting Activities in violation of
PASPA, it is unlawful for a person to

operate such activities even if in accordance with that particular state’s laws.
While New Jersey has attempted to
authorize sports betting in spite of
PASPA, to-date such efforts have been
unsuccessful. Additional states have
enacted provisions legalizing sports
betting when or if such legalization
is permitted under federal law,
including PASPA. For example, recent
amendments to the Pennsylvania Race
Horse Development and Gaming Act
include provisions allowing sports wagering “when Federal law is enacted or
repealed or a Federal court decision is
filed that permits a state to regulate
sports wagering.”

Takeaways

As noted above, bracket pools concerning the March Madness Tournament are widespread throughout the
United States. March Madness captivates millions and draws more and
more fans to participate in bracket
pools each year. While the enforcement risk of participation in such
pools remains low despite such pools
being potentially unlawful under federal and state law, there are a number
of considerations to keep in mind to
mitigate potential legal issues surrounding March Madness bracket
pools. First, free-to-enter bracket
pools generally fall outside of “gambling.” Second, certain federal and
state laws concerning gambling exclude
mere participants from criminal
penalties. Last, and most notably,
organizing and operating pay-toenter March Madness bracket pools
carries additional risk, particularly
when the organizer is compensated
for and profits from running the pool,
the organizer frequently conducts
such pools or other gambling activities, the prizes are of significant
value, and/or the prize proceeds,
communications or materials related
to the pool are distributed electronically and/or over state lines. ♣

Butler Snow is pleased to
announce that Sean M.
McGuinness has joined the
firm. McGuinness will be a
part of the firm’s gaming
industry team and business
services practice group. He
regularly practices before the
Nevada Gaming Control Board and the Nevada
Gaming Commission. He can be reached at
Sean.mcguinness@butlersnow.com.
Bob Stocker has established
his own firm Robert Stocker
PLLC. He continues to
specialize in gaming law on
both a national and an international level, business transactions including business
formation, merger and acquisitions and general business matters and
captive insurance company formation and representation, as well as teaching all of these subjects as an adjunct professor at the Thomas
Cooley Law School. He notes that in his new
setting he has much greater flexibility in regard to
client representation and pricing of legal services,
which his clients have greeted with great enthusiasm. His business phone is 517-881-7687 and
email is stockerpllc@robertstocker.com.
Heidi McNeil Staudenmaier,
Partner with Snell & Wilmer in
Phoenix, AZ, was named 2018
Phoenix Lawyer of the Year for
Gaming by Best Lawyers in
America. Heidi previously
earned similar honors in 2011
and 2016, and also was named Phoenix
Lawyer of the Year for Native American Law in
2015 and 2017. Heidi is Past President of the
IMGL and currently is serving a three-year term
as the Chair of the American Bar Association
Business Law Section’s Business & Corporate
Litigation Committee.
“Learning TUgether” Webinar
— Crowe & Dunlevy attorney
Mike McBride III ’89, chair
of the firm’s Indian Law &
Gaming Practice Group,
discussed David Grann’s
best-seller, Killers of the
Flower Moon: The Osage Murders and the
Birth of the FBI. In the 1920s, oil discoveries
made citizens of the Osage Nation the richest
people per capita in the world. One by one, the
Osage began to be killed off. Grann utilizes
years of research and startling new evidence to
revisit the shocking series of crimes in which
dozens of people were murdered, and serves up
a searing indictment of the callousness and prejudice toward American Indians that allowed the
murderers to operate with impunity for so long.
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