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MESSAGE FROM THE PRESIDENT

N

IMGL Masterclasses Continue to Be a Success
BY MICHAEL E. ZATEZALO
Michael E. Zatezalo
President

otwithstanding the unusual summer
weather in the United States, the IMGL
Spring Conference in Turnberry Isle,
Miami, Florida, held on May 10-12, was
another outstanding IMGL conference. I would like to
thank the co-chairs of the conference, Marc Dunbar
and Dan Wallach for their efforts in not only putting
together a first class program but also in selecting an
outstanding venue – the Turnberry Isle Resort.
After the conference, Marc Dunbar also arranged a side
trip to the Gulfstream Racetrack for a day at the races.
I would also like to thank our keynote speakers Jim
Allen, Chairman, President and CEO of Seminole Hard
Rock Entertainment, Inc. and James Maida, President
and CEO of Gaming Laboratories International, LLC
for their engaging and thought provoking remarks.
In early June, IMGL provided Masterclass panels
at the summer meeting of the National Council of Legislators from Gaming States (“NCLGS”) held in
Denver, Colorado. IMGL will once again be working
with the Spectrum Gaming Group to develop panels
for the NCLGS Winter Conference which will be held
in Miami January 5-7, 2018. IMGL also provided Masterclass panels in September at the KPMG-eGaming
Summit on the Isle of Man and the London Betting on
Sports Conference.
One of the highlights of each year is the IMGL
reception at G2E in Las Vegas and the presentation of
“2017 IMGL Regulator of the Year Awards” for both
North America and Indian Country. This year’s Regulator of the Year – North America award recipient is
Ronnie Jones, Chairman of the Louisiana Gaming Control Board. Congratulations, Ronnie. This year’s Regulator of the Year – Indian Country award will actually
have two (2) recipients: David Vialpando, Chairman of
the Santa Ysabel Tribal Gaming Commission in California and Terry Hale, Chief Gaming Regulator of the
Seminole Nation Gaming Authority in Oklahoma. The
awards are based not only upon a recipient’s work as a
regulator but also on his/her contribution to the gaming industry and a demonstration of service to the
community. Congratulations David and Terry.
The IMGL MasterclassesTM continue to be popular and IMGL speakers are sought after in connection
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with gaming conferences throughout the world. The
following is a list of Masterclasses scheduled for the
rest of the year:
DATE

October 26-28
October 31 – November 1
November 21-22
November 22-25

Malta iGaming Seminar
(MIGS) Conference – Malta
Excellence in iGaming
(EIG) –Berlin

Eastern European Gaming
Summit- Sofia, Bulgaria
Summit in iGaming Malta
(SIGMA) – Malta

The IMGL Fall Conference was held in
Copenhagen, Denmark, on September 10-12 at the
Copenhagen Marriott Hotel. The conference included
presentations on (1) the latest Anti-Money Directive
and how it is impacting the gambling sector throughout
Europe; (2) the impact of the United States Supreme
Court’s upcoming hearing on New Jersey’s challenge
of the restrictions placed upon sports betting imposed
by the Professional and Amateur Sports Protection Act;
(3) an update on the latest trends and developments in
Europe; and (4) a CEO panel which will discuss the
future of the gaming industry in light of the expansion
of land based casinos, the growth of Internet gaming,
the rise of eSports, and the growth of lotteries and skill
games. Another highlight of the Copenhagen conference was the presentation of the 2017 IMGL Regulator of the Year-Europe. This year’s Regulator of the
Year – Europe award recipient is Birgitte Sand, CEO
of the Danish Gambling Authority. Birgitte has been
in her current position since 2008 and is a member of
the board of trustees of the International Association of Gaming Regulators. Birgitte was also instrumental in the planning of the IMGL Copenhagen
conference. Congratulations, Birgitte.
I look forward to seeing you at future IMGL conferences and events. Conference and event information
can be accessed on the IMGL website at imgl.org. ❆

LETTER FROM THE EDITOR

W

2017 Indian Country Regulators of the Year
BY KEVIN C. QUIGLEY

Kevin C. Quigley
Special Edition
Editor

hen the U.S. Congress enacted the
federal Indian Gaming Regulatory
Act (IGRA) in 1988, one of its
primary objectives was to promote
“tribal economic development, self-sufficiency, and
strong tribal governments.” Another core objective
was to design a unique regulatory regime between
tribal, state and federal gaming regulators for gaming
activities conducted on Indian lands to help “shield it
from organized crime and other corrupting influences.”
Without question, IGRA has overwhelming
advanced the first congressional objective, growing
the Indian gaming market from a few hundred million
dollars per year into a staggering $31 billion per year
powerhouse over the last 30 years. About 240 tribes
operate nearly 500 Indian gaming operations across
28 states, directly and indirectly supporting nearly
800,000 jobs for tribal members and others in the local
communities (see Alan Meister, Indian Gaming Industry
Report, 2017 Edition), which helps to substantially
reduce state governments’ public assistance outlays
for these areas. IGRA has provided tribes with new
hope for breaking out of decades of economic stagnation. With their gaming related revenues, Indian
nations across the United States have been able to
strengthen their tribal governments and cultures, and
build vital tribal infrastructure including schools, elder
housing, health care facilities, tribal community and
law enforcement centers, water treatment systems,
tourism destinations, etc. For the first time in generations, tribal resources are available to tribal members
to explore entrepreneurial opportunities like their
fellow off-reservation U.S. citizens.
IGRA’s other core objective has also been overwhelming advanced. The Indian gaming market has
earned a nationally-recognized reputation as a wellregulated industry that secures fair play and honest
gaming operations for all patrons, and has keep organized crime elements at bay. This has been accomplished in large measure by the professionalism and
integrity displayed by tribal gaming regulatory agencies throughout Indian country in their central role
as the primary regulators of Indian gaming under
IGRA. This was not always considered a given. In
fact, when IGRA was first implemented there was

some skepticism as to whether tribes were capable of
keeping their games clean from cheaters and organized crime thugs.
Famously, this sentiment was express at a 1993
congressional oversight hearing by a certain New
Yorker who at the time operated three struggling
Atlantic City casinos. This New Yorker considered
IGRA to be a “monster” created by Congress, legislation that was “a real mess” – i.e., “a ridiculous Act”
which “is going to taint the entire industry” – and
claimed that Indian gaming is going “to be totally
taken over by the mob” because “no way that the
Indians are going to protect themselves from the
mob.” In his view, “organized crime is rampant on
Indian reservations” and within two years Indian
gaming “will blow” and “be the biggest scandal since
Al Capone in terms of organized crime” – that “there
are going to be a lot of embarrassed and a lot of red
faces” (no pun intended I think). In his words, only the
“closed minded” would think otherwise.
Fortunately, the New Yorker’s dystopian prediction for Indian gaming’s future proved to be wildly
inaccurate, in large part because of the dedicated efforts of strong, honest and knowledgeable tribal gaming regulators like David Vialpando and Terry Hale,
IMGL’s Indian Country Regulators of the Year for
2017. As described further in our lead article, both Mr.
Vialpando and Mr. Hale exemplify the very best of
tribal gaming regulation today, particularly with respect
to their contributions in enhancing the professionalism
of tribal gaming regulatory authorities and actively
promoting best practices for tribal regulators.
Dave has extensive experience in Indian gaming
regulation as both a state agent and as a tribal gaming
regulator. This gives him a unique perspective on
Indian gaming regulation issues and practices. He has
led the way in crafting and promoting tribal regulations for new and innovative gaming products for
tribal casinos, such as adopting “gold standard” regulations for licensing and classifying Class II gaming
systems. Dave is a frequent author and seminar panelist on regulatory issues at many Indian gaming
related conferences held throughout the country. He
is widely recognized as a leading participant in state
Continued on next page
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Fortunately, the New Yorker’s dystopian
prediction for Indian gaming’s future proved
to be wildly inaccurate, in large part because
of the dedicated efforts of strong, honest and
knowledgeable tribal gaming regulators like
David Vialpando and Terry Hale, IMGL’s Indian
Country Regulators of the Year for 2017.

”

Continued from previous page

and national tribal gaming regulators associations.
Terry successfully took on the task of serving as Acting
Chief Gaming Regulator of the Seminole Nation of Oklahoma
during a time of regulatory crisis. When questions of regulatory
compliance were raised by the National Indian Gaming Commission, the tribe terminated its gaming commissioners and gaming
enterprises leadership and installed Terry to address the matter.
Working under very difficult circumstances, Terry addressed the
areas of concern, helped disprove many purported violations, and
swiftly brought the three tribal gaming operations into full compliance so that the tribal casinos stayed open and no fines needed
to be paid. His efforts led to a special commendation from his fellow tribal gaming regulators and national Indian gaming leaders.
Indian Country is fortunate to have ever vigilant “Guardians
of Indian Gaming” like Dave Vialpando and Terry Hale serving
to protect the reputation of the gaming industry. They, along
with hundreds of their fellow tribal gaming regulators nationwide, work with their state and federal counterparts every day
to protect Indian gaming from “bad guys” and other corrupting
influences – continuing their exceptional regulatory efforts so
that the Indian gaming community, and the wider gaming industry, does not suffer any red faced “embarrassment.” IMGL is
proud to salute their outstanding regulatory work by honoring
David Vialpando and Terry Hale as IMGL’s Indian Country
Regulators of the Year for 2017!

TRIBAL-STATE REGULATORY CONFLICT
AND COOPERATION UNDER IGRA

The historically rooted doctrine of tribal sovereignty is the
primary legal and political foundation of federal Indian law and
Indian gaming. The inherent sovereign authority of tribes to
regulate their tribal gaming activities was specifically upheld by
the U.S. Supreme Court’s seminal decision in California v. Cabazon
Band of Mission Indians, 480 U.S. 202 (1987). In making the
determination that state regulation of tribal gaming activities
was preempted by operation of federal law, the Court “proceed[ed]
in light of traditional notions of Indian sovereignty and the congressional goal of Indian self-government, including its ‘overriding goal’ of encouraging tribal self-sufficiency and economic
development.” In response to Cabazon, Congress enacted the
Indian Gaming Regulatory Act (IGRA), using its plenary power
6 INDIAN GAMING LAWYER • AUTUMN 2017

over Indian affairs to create a set
of limited restrictions on tribes’
sovereign rights over their tribal
gaming activities. See generally
Steven Andrew Light and
Kathryn R.L. Rand, Indian Gaming and Tribal Sovereignty—The
Casino Compromise, University of
Kansas Press (2005) (describing
in detail how a tribe’s right to
conduct and regulate tribal gaming activities is an inherent tribal
right which has been comproPresident Donald J. Trump
mised by IGRA).
The limited nature of IGRA’s “compromise” of tribal
sovereignty authority over tribal gaming activities and how this
compromise is working “on the ground” today is the subject of
this edition of the Indian Gaming Lawyer. We explore the nature
and context of the assorted ways Tribal-State conflicts and
cooperation arise from IGRA’s unique regulatory jurisdictional
structure.
In her article, New Mexico Tribal Gaming: Long and Bumpy
Road, Hedi McNeil Staudenmaier, a past president of IMGL and
one of the United States most distinguished gaming law experts,
describes recent events on the long and bumpy road that Indian
tribes have traveled in New Mexico to secure their class III gaming compacts. In an example of one of the “conflicts” that can
arise under IGRA’s regulatory scheme, she highlights the leverage points that the State of New Mexico has used over non-tribal
gaming equipment vendors in order to wear down a tribe reluctant to sign onto compact terms it considers unlawful under
IGRA.
In our article, What Constitutes Class II Bingo Gaming
“Conducted” on Indian Lands for Purposes of the Indian Gaming
Regulatory Act?, Tom Foley, nationally-recognized as one of
Indian Country’s premier legal advisors for Indian gaming/regulatory affairs, and I discuss another regulatory “conflict” arising
under IGRA. It is undisputed that Class II bingo conducted on
Indian lands is not subject to state laws or regulatory measures,
and NIGC regulations delegate to tribal gaming regulators the
responsibility for the licensing/classification of Class II gaming
systems with built in innovative technology enhancements that
promote participation among bingo players. But what exactly, for
purposes of IGRA, constitutes the “bingo” gaming activity that
must be conducted on Indian lands, and what does it mean under
IGRA to “conduct” such gaming? These are questions that lie at
the heart of a recent Ninth Circuit appeal involving a triballyregulated proxy play server-based bingo gaming accessed by
patrons using an Internet link.
Bill Bogot and Donna More, both long time state gaming
regulatory lawyers with experience in multiple jurisdictions
nationwide, explore ways tribes and states can cooperate to
mutually benefit from tribal gaming enterprises looking to expand
their offerings beyond IGRA Indian lands in their article, Building “Walls” to Enhance Tribal-State Cooperation: Designing Successful

Regulatory Structures for Tribal Expansion into Commercial Casinos.
As they explain, such “cooperation” can be best advanced if
states take the time to understand the unique character of tribal
business structures and keep these in mind when designing state
licensing procedures for tribal gaming enterprises seeking to
join state licensed commercial casino markets.
An area of continuing “conflict” between states and many
tribes over the issue of free play credits is the subject of Compact
Conflicts Over Free Play Credits: The Fight to Protect Tribal Gaming
Revenue from Impermissible State Taxation. Little Fawn Boland, a
rising star of the next-generation of Indian Country attorneys,
and I lay out the reasons why tribes should resist attempts by
states to include free play credits in making the calculation of
compact revenue share fees, arguing that such calculations constitute an impermissible tax on tribal gaming revenues in violation of the IGRA.
Mike McBride, a leading Oklahoma Indian gaming lawyer,
discusses in his article, Tribal Gaming Compacts in Oklahoma:
Evergreen or Renegotiate Success?, how the current tribal-state
compact arrangements in Oklahoma have benefited state economic development and strengthened both the state budget and
tribal communities. As Mike notes, with the current compacts
nearing their expiration date, the big question is whether these
compacts arrangements will continue as they are, or will negotiations for new terms lead to new “conflicts.”

In his article, Avoiding Regulatory Agency Communication
Breakdowns: Remember, You’ve Got a Friend, John Roberts, who
has been a stalwart tribal gaming regulator over the last 20 years
(and a past recipient of the IMGL Indian Country Regulator of
the Year award), draws on his vast experience as both a tribal
and state gaming regulator to lay out ways tribal and state regulators can work “cooperatively” to assist in making sure “tough
guy” thugs do not gain a toehold in Indian gaming.
Another common source of “conflict” under IGRA arises
when tribes conduct negotiations with local municipalities with
respect to their tribal casino developments. In her article, IGRA
and Tribal “Non-Gaming Spaces”: Fighting Back Against State Government Overreach in Compacts and Intergovernmental Agreements,
Little Fawn Boland describes the proper scope of topics that can
be the subject of such negotiations and those that have no place
for discussion under IGRA’s requirements.
I hope that this edition of Indian Gaming Lawyer will help
shine a spotlight on the vital role tribal gaming regulators have
under IGRA as the primary regulators of the booming Indian
gaming industry, and give greater understanding of the myriad
ways that “conflicts and cooperation” between tribes and states
can arise under IGRA’s unique regulatory regime. ❆

For more information on upcoming IMGL conferences, visit IMGL.org
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InTeRnATIonAL MASTeRS
of GAMInG LAW

ReGuLAToRS

of The yeAR
2017

By Sue McNabb

e

ach autumn, International Masters of
Gaming Law (IMGL) recognizes outstanding regulators based on stringent
standards, including preeminence in the
regulatory field and their noteworthy contributions
to the overall body of regulatory work.
The regulators are selected from various jurisdictions internationally based on a rigorous nomination and review process. The categories are
Europe, North America, South and Central America, Australasia, Indian Country, and Evolving
Jurisdictions. A regulator is not necessarily chosen
from each category in each year. They are selected
only if they receive the required nomination and
meet the demands of the review procedure.
The specific criteria for the selection process
include that the overall body of work as a regulator
be exceptional and that the regulator make contributions to the gaming industry as a whole while
demonstrating noteworthy achievements in the
regulation of the industry. The nominee must also
provide a stable regulatory environment in the
jurisdiction, be identified as a person of high integrity,
and demonstrate service to the community.

8
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Through this annual selection process, IMGL
continues its mission of “advancing gaming law
through education” by selecting regulators who
reflect a similar mission in their management style
while serving as role models in the regulatory
environment. This year’s recipients of the award
for IMGL Regulator of the Year certainly reflect
these characteristics in their professional approach
to the task of regulating a challenging and diverse
gaming market. IMGL is proud to announce the
Regulator of the Year, North America: Ronnie
Jones, Chairman of the Louisiana Gaming Control
Board; Birgitte Sand, Director of the Danish Gambling Authority, Regulator of the Year, Europe; and
David Vialpando, Chairman of the Iipay Nation of
the Santa Ysabel Gaming Commission and Terry
Hale, past Interim Chief Gaming Regulator of the
Seminole Nation of Oklahoma as co-recipients for
Regulator of the Year, Indian Country.
IMGL has presented the awards since 2002.
For a complete list of all past recipients, please
visit our website at imgl.org.

T

Regulators of the Year
INDIAN COUNTRY

his year Indian Country was presented with two
outstanding candidates that were equally deserving
of selection based upon the Regulator of the Year
criteria, particularly in regard to their contributions in
enhancing the professionalism of tribal gaming regulatory
authorities. As such, David Vialpando, Chairman of the Santa
Ysabel Gaming Commission in California, and Terry Hale,
past Interim Chief Gaming Regulator of the Seminole Nation
of Oklahoma, are recognized as Co-Regulators of the Year,
Indian Country for 2017. Both Mr. Vialpando and Mr. Hale
exemplify the very best of tribal gaming regulation today, and
each has been active in promoting best practices for tribal
regulators as part of their participation and leadership in state
and national tribal gaming regulators’ associations.
Kevin Quigley of Foley & Quigley PLC states,
“The IMGL is proud to recognize the central role that these
tribal gaming regulators have in regulating the $31 billion
Indian gaming industry to ensure fair play and honest gaming
operations for all patrons.”

TeRRy hALe
past Interim chief Gaming
Regulator of the Seminole
nation of oklahoma
Seminole nation Gaming
Agency deputy chief Gaming
Regulator/compliance
Manager

T

erry Hale has worked for
the Seminole Nation
Gaming Agency since November 2007. Terry started in the
Surveillance department as a Surveillance Operator where
he worked for more than three (3) years and he learned the
National Indian Gaming Commission’s (NIGC) Minimum
Internal Control Standards (MICS), the Tribal Internal
Control Standards (TICS), and the Gaming Operations,
System of Internal Control Standards (SICS).
In 2011, Mr. Hale took his knowledge of learning all the
regulations while in Surveillance and used them to further his
experience in Compliance. While in Compliance, he learned
every aspect of gaming machine software testing, gaming
machine par sheets, understanding the difference between
Class II and Class III gaming machines. He was a big part
of the opening of the Seminole Nation Casino expansion in
October 2012.

“

The IMGL is proud to recognize
the central role that these tribal gaming
regulators have in regulating the $31 billion
Indian gaming industry to ensure fair play
and honest gaming operations for
all patrons.

”

—Kevin Quigley of Foley & Quigley PLC

Terry Hale was appointed the Deputy Chief Gaming
Regulator in December 2015, and when the Chief Gaming
Regulator was excused from his position in April 2016, Terry
was named the Interim Chief Regulator during a time period
that the Nation faced more than 27 alleged violations, potential fines and closure. It was a dark time. The 28 member
Seminole Nation General Council terminated the Commissioners and the Gaming Enterprises leadership and worked
hard to address lingering problems. Mr. Hale worked tirelessly to address the areas of concern, rebut areas where the
National Indian Gaming Commission had it wrong and bring
the Nation’s three casinos into full compliance. The casinos
stayed open and the Nation paid no fines. The NIGC lifted the
NOV in December 2016. Terry Hale helped disprove many
purported violations with exemplary efforts under very
difficult circumstances.
Of this time in his career, Terry Hale states, “After I was
the Interim Chief Regulator for only a month, the Seminole
Nation was issued a Notice of Violation from the National
Indian Gaming Commission. I believe the Settlement Agreement with the NIGC and accomplishing that our Gaming
Facilities stayed open with the help from the Gaming Agency
and Gaming Enterprise staff are the greatest achievement
I have done.”
In the spring of 2017 the Oklahoma Tribal Gaming
Regulators Association awarded Mr. Hale a special commendation recognizing his experience and expertise. Terry continues to strive to learn and share his knowledge with all his
peers to help the Seminole Nation Gaming Agency to always
honor the past, protect the future and lead the nation to a
better tomorrow.
When asked what advice he wishes to share with gaming
attorneys, industry executives, educators and other regulators, Terry Hale comments, “ To always remember to keep
your head up when times are rough. If you do not have the
answer to a question, reach out to your peers; they may have
the answer ready for you.” He further shares a final word to
his gaming organization, “Always remember we all work for
the same goal, to better our Tribe and the Tribal People. I am
a proud member of the Seminole Nation of Oklahoma.”
Continued on next page
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dAvId vIALpAndo

chairman
Santa ysabel Gaming commission

d

avid Vialpando, Chairman of the
Iipay Nation of Santa Ysabel
Gaming Commission and Director of
Gaming Programs for OnCourse Learning,
is committed to the highest standards of
professionalism and integrity in the gaming
regulatory field. In turn, he has been a
strong advocate for respecting the professionalism and integrity of other tribal gaming agencies throughout Indian country
and their role as the primary regulators of
Indian gaming under IGRA. Chairman
Vialpando states, “Gaming regulators are
the sentries guarding the integrity of gaming on behalf of the casino patron and protecting casino
assets on behalf of tribal communities.”
David is well respected within the tribal gaming regulators and industry group and has lead the way in crafting and
promoting tribal regulations for new and innovative gaming
products for tribal casinos. In particular, David has led the
way in adopting “gold standard” regulations for licensing and
classifying Class II gaming systems. He is a frequent author
and seminar panelist on regulatory issues at many Indian
gaming related conferences held throughout the country.
When asked what he feels is his most meaningful
achievement as a regulator, David states, “My greatest
achievement has been the friendships and network of
dedicated, passionate professional colleagues I have amassed
over the years, which represent the people I can count on for
counsel and advice in providing the best service I can possibly provide to the Iipay Nation of Santa Ysabel and the community of tribal gaming regulators. The most honorable,
selfless individuals in this country’s workforce can be found
in the tribal gaming industry.”
Chairman Vialpando has past law enforcement experience on behalf of the State of California and also extensive
experience in Indian gaming regulation as both a state agent
and as a tribal gaming regulator. This combination gives him
a unique perspective on Indian gaming regulation issues and
practices. He states, “Coming from law enforcement, including two decades working in drug law enforcement, entering
the gaming industry as a regulator and law enforcement
officer was an opportunity to work in a legal industry with
which I was unfamiliar, but which in terms of crimes impacting the industry (gangs, cheats, thieves, and criminals who
prey on our citizens), I felt I could make a difference and have
a positive impact on the safety of the gaming community.”

10
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He also is a prolific writer having
many publications and presentations to his
credit and is a member of an adjunct
faculty teaching Criminal Justice courses
where his experience in law enforcement
and as a special agent for the
California Department of Justice has
served him well.
Notwithstanding his vast experience
in law enforcement and gaming, Chairman
Vialpando candidly acknowledges the
challenges in being a regulator. He states,
“Two issues represent the greatest
challenge I’ve experienced as a tribal
gaming regulator: overcoming the lack of
confidence and faith by state and federal
government agency gaming regulators
and attorneys in the ability of tribal gaming regulators to
ensure the accountability and legal conduct of gaming on
sovereign lands, and forecasting the challenges for regulators
in managing evolving trends in gaming, such as social gaming, skill-based gaming, daily fantasy sports, and I-gaming.”
By also serving as Director of Gaming Programs for
OnCourse Learning, Dave Vialpando is helping OCL bring
cutting-edge E-learning gaming courses to the industry.
He believes that leveraging technology, such as digital
surveillance analytics, digital employee onboarding, and
e-learning and compliance education, represents the future of
gaming regulation.
When discussing the regulation of the industry with
Chairman Vialpando, one quickly realizes that he is not only
a great leader in his field but also most articulate in expressing his view regarding gaming regulation. He shares the
following advice, “Gaming operators and gaming regulators
are the offense and defense on the same team working hard
to ensure a winning season. The gaming regulatory agency
able to establish the connection with casino management
stressing the importance of accountability, integrity, and
compliance realizes greater success in accomplishing the
goals of the enterprise.”
Finally, Chairman Vialpando shares the following advice
with IMGL publication readers, “In its most desirable form,
the gaming industry is an amalgam of diverse disciplines,
staffed with tremendously talented professionals, coming
together to serve their consumer base and share the rewards
of their labor through philanthropic endeavors which benefit
underserved communities and individuals in our society. In
short, gaming is an industry to which we can all be proud to
dedicate our professional lives.” ❆
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New Mexico Tribal Gaming:
Long and Bumpy Road

BY HEIDI MCNEIL STAUDENMAIER

F

or both the state of New Mexico and the tribes
seeking to operate tribal casinos pursuant to the
federal Indian Gaming Regulatory Act (IGRA), the
road to gaming has been long and winding, and
quite bumpy at times.
After passage of IGRA in 1988, the New Mexico tribes
sought to engage in gaming. However, certain litigation
ensued on various issues, including the authority of the New
Mexico Governor to enter into Class III tribal-state gaming
compacts. The tribes and the state finally saw their compacts
approved by the State Legislature and the Department of
the Interior in 1997. Thereafter, numerous tribal casinos
were opened across the state. But various controversies continued, including disputes over revenue-sharing under the
compacts.
By 2014, most of the tribes had negotiated amended
compacts with the state, resolving many of the pending disputes. The Pueblo of Pojoaque (Pueblo), however, deter12
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mined to terminate their negotiations based on their contention that the state was engaging in “bad faith.” The
Pueblo, who operated the Buffalo Thunder and Cities of
Gold casinos, essentially rejected the compact terms negotiated by the state with other New Mexico tribes. Among
other things, the Pueblo asserted that the state was seeking
revenue sharing rates that were unreasonable and not justified. The Pueblo filed suit against the state, but the federal
District Court in New Mexico dismissed the complaint based
upon the state’s Eleventh Amendment immunity defense.
As a result of the dismissal, the Pueblo then pursued
the issuance of Class III “gaming procedures” from the Secretary of Interior pursuant to IGRA. Before the Secretary
could issue gaming procedures to the Pueblo, the state
brought suit contending the Secretary lacked authority to
take such action. The federal District Court in New Mexico
agreed with the state, concluding the Secretary did not have
authority to issue Class III gaming procedures to the Pueblo.

“

The appellate
The Pueblo appealed that decision to
injunction was to remain in place
court opined
the U.S. Circuit Court of Appeals for
until the Tenth Circuit rendered a
the Tenth Circuit.
that there had decision in the gaming procedures
The Pueblo’s compact was set to
appeal.
never been a
expire at midnight on June 30, 2015.
After further litigation prodetermination
On that same date, the United States
ceedings over the Pueblo’s ability
made that the
Attorney for New Mexico (Damon
to conduct Class III gaming, the
Martinez) issued a letter to the Pueblo
state was acting District Court ultimately ruled in
advising that he would exercise his
favor of the state and dismissed
in “bad faith”
discretion to “withhold enforcement
Pueblo’s lawsuit. In March
and, therefore, the
action” against the Pueblo for operat2017, the Tenth Circuit granted an
ing their gaming operations without a the Secretary was emergency stay of the dismissal
compact. The US Attorney based his
precluded from order. The Tenth Circuit also endecision on (1) the pending Tenth Cirmoving forward tered a temporary injunction
cuit appeal; (2) the Pueblo’s commitenjoined the state and cerwith the gaming which
ments to maintain the status quo of its
tain state officials “from taking any
gaming operations, including regula- procedures option action that threatens, revokes, contory and auditing procedures; and (3)
ditions, modifies, fines, or otherunder IGRA.
the Pueblo’s agreement to pay revwise punishes or takes enforcement
enue-sharing monies that otherwise
action against any licensee in good
would have been paid to the state in a
standing with the New Mexico
trust account with an independent trustee. The US Gaming Control Board based wholly or in part on
Attorney’s decision was to remain in effect until 30 grounds that such licensee is conducting business
days after the Tenth Circuit issued its mandate, with the Pueblo of Pojoaque.” This stay and injuncprovided the Pueblo had complied with the forego- tion was further extended by the Tenth Circuit,
ing commitments.
pending a decision in the gaming procedures lawOn the same date, the National Indian Gaming suit. Notwithstanding the Tenth Court’s stay and
Commission Chairman (Jonodev Chaudhuri) issued injunction, several gaming equipment vendors
a similar letter. The Chairman advised that he ceased doing any further business with the Pueblo
would exercise his discretion to not take any en- as of February 2017.
forcement action against the Pueblo on generally
The gaming procedures appeal was heard by
the same grounds as noted by the US Attorney.
the Tenth Circuit in September 2015. After approxThereafter, in July of 2015, the Pueblo imately one and a half years of having the matter
brought suit against the state and certain state of- under advisement, in late April 2017, the Tenth
ficials regarding the Governor’s failure to negotiate Circuit issued its opinion – affirming the District
a new compact. In October 2015, based on certain Court’s determination that the Secretary lacked auactions relative to certain vendors who were li- thority to issue gaming procedures to the Pueblo.
censees of the New Mexico Gaming Control The appellate court opined that there had never
Board (NMGCB) and who were also engaged in been a determination made that the state was actbusiness activities with the Pueblo, the Pueblo pur- ing in “bad faith” and, therefore, the Secretary was
sued injunctive relief from the federal District precluded from moving forward with the gaming
Court in New Mexico. The court granted a Tem- procedures option under IGRA.
porary Restraining Order/Preliminary Injunction
The Pueblo received a second negative deciprohibiting the state officials from taking threaten- sion from the Tenth Circuit in July 2017. In a 2-1
ing or similar actions against any licensees of the split decision, the appellate court affirmed the DisNMGCB based on those licensees engaging in trict Court’s dismissal of the Pueblo’s lawsuit over
business with the Pueblo gaming operations. The
Continued on next page
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Continued from previous page

the compact. In so holding, the Tenth Circuit ruled:

“Plaintiffs-Appellants Pueblo of Pojoaque and its
governor, Joseph M.Talachy, (collectively “the Pueblo”)
appeal from the district court’s dismissal of its claim
for declaratory and injunctive relief based on the State
of New Mexico’s alleged unlawful interference with
Class III gaming operations on the Pueblo’s lands.
Pueblo of Pojoaque v. New Mexico, 214 F. Supp. 3d 1028
(D.N.M. 2016). Exercising jurisdiction under 28 U.S.C.
§ 1291, we affirm.”

Based upon its July decision in favor of the state, the Tenth
Circuit issued a mandate in early August 2017. In addition, the
Tenth Circuit denied the Pueblo’s request for a rehearing on the
matter, and also refused to postpone the mandate issuance while
the Pueblo’s lawyers sought to pursue review of the matter by
the United States Supreme Court.
The issuance of the mandate started the clock running on
the US Attorney’s forbearance of any enforcement actions as
stated in the June 30, 2015 letter. US Attorney Martinez had
been forced to resign earlier in 2017 after President Donald
Trump took office, but his successor (James Tierney) announced
that he would uphold the 30-day deadline (which was set to expire in early September 2017). The new US Attorney further
advised in a public statement: “I urge the Pueblo of Pojoaque

“

Shortly after the Tenth Circuit’s issuance
of its mandate, the Pueblo submitted a
compact to the Governor’s office which
contained similar terms the Governor had
negotiated with several other tribes. This new
compact has a higher revenue sharing rate
(likely starting at 9 percent and ranging up
to 10.75 percent of
Class III revenues) than
the old compact
(8 percent).

”
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and the State of New Mexico to reach a mutually acceptable
agreement on the status of the Pueblo’s gaming operations before September first.”
Shortly after the Tenth Circuit’s issuance of its mandate,
the Pueblo submitted a compact to the Governor’s office which
contained similar terms the Governor had negotiated with several other tribes. This new compact has a higher revenue sharing rate (likely starting at 9 percent and ranging up to 10.75
percent of Class III revenues) than the old compact (8 percent).
Based on media reports, the Governor’s office had indicated
it would likely accept the compact. [At the time this article was
prepared, no formal approval had been publicly announced.]
It was unclear whether the Pueblo’s compact – assuming
it is signed by the Governor – will also need approval by the
New Mexico Legislature before it can be submitted to the Secretary of Interior for review. Upon submission of the final, executed compact to the Secretary, the Secretary has 45 days in
which to approve, disapprove or take no action (in which case
the compact would be “deemed approved”).The compact is not
considered valid and binding until after Secretarial approval (or
“deemed approval”) and formal publication in the Federal Register.
Notwithstanding the submission of the compact to the
Governor’s office, the Pueblo could still possibly pursue review
of the gaming procedures decision to the United States
Supreme Court. Reportedly, the deadline for the Pueblo to file a
petition for review is late October.
With the Pueblo compact dispute resolved for the time
being, there still remains controversy between the state and several other tribes. This dispute concerns an interpretation of
“free play credits” and whether the tribes are required to pay for
these credits as part of the revenue sharing agreement in the
compacts. Several tribes have filed suit against the state, seeking
to block the state from collecting on these credits. It is unknown
at this juncture how this litigation will proceed.
The bumpy ride for New Mexico gaming appears that it
will continue at least for a bit longer. ❆
Heidi McNeil Staudenmaier is the Partner Coordinator of Native
American & Gaming Law Services for Snell & Wilmer, L.L.P., where she
is based in the firm’s Phoenix, Arizona office. She has been recognized for
many years in BEST LAWYERS IN AMERICA for Native American
Law, Gaming Law and Commercial Litigation, and was named BEST
LAWYERS’ 2014-15 and 2017 Phoenix “Native American Law
Lawyer of the Year”, BEST LAWYERS Phoenix “Gaming Lawyer of
the Year” for 2018, 2016 and 2011. Heidi was named to “AZ Business
2016 Most Influential Women” and previously, she was named to “Top Ten
Great Women of Gaming for 2006”. Heidi is a Founding Member and
Past President of the International Masters of Gaming Law. She can be
reached at hstaudenmaier@swlaw.com

What Constitutes Class II Bingo Gaming
“Conducted” on Indian Lands for Purposes
of the Indian Gaming Regulatory Act?
BY KEVIN C. QUIGLEY AND TOM FOLEY

B

roadly speaking, the Indian Gaming Regulatory Act
(“IGRA”) regulates Class II “gaming activities conducted on Indian lands.” But, what exactly, constitutes Class II bingo gaming “conducted” on Indian
lands within the meaning of IGRA.1 This is one of the questions that has been raised in a recent appeal to the U.S. Circuit
Court of Appeals for the Ninth Circuit.
In State of California/United States v. Iipay Nation of
Santa Ysabel (9th Cir. No. 17-55150), the Iipay Nation contends
that the tribally-regulated proxy play server-based bingo gaming2 offered by its tribal gaming operation, Desert Rose Bingo
(“DRB”), is legal Class II bingo “conducted on Indian lands”
under IGRA. The State of California and the U.S. Department
of Justice disagree.3 Resolution of the appeal will turn on the
circuit court’s statutory interpretation determining what constitutes bingo gaming “conducted on Indian lands” for purposes
of IGRA in light of: (1) the undefined and ambiguous nature
of the IGRA text4 and the application of the Indian canons of
construction to the interpretive analysis5, and (2) the “maximum
flexibility” technology policy that Congress enshrined in IGRA

for Class II bingo gaming.
The Iipay Nation contends that all IGRA actually requires
is that DRB’s bingo games (i.e., “gaming activities”) be played
(i.e., “conducted on Indian lands”) in the DRB gaming facility.
In other words, the bingo game is “conducted” where the DRB
game system servers controlling the game are located in the
gaming facility6 (where the games are played by a proxy participant7 located on site).8 That is because these game servers
function as the traditional bingo hall official who conducts the
game–i.e., where the offer to purchase a bingo card is received
by the official, where the official will decide to accept the card
purchase offer, where the game will proceed with a ball draw if
there are enough game participants, and where the official
makes the game decisions to the point of payout or collection.
The proxy play gaming system9 used by DRB to play
the bingo games uses innovative technology advancements
to enhance the “wholly-electronic format” of the standard
Class II e-bingo gaming system10 that has been used in Indian
casinos over the last two decades (and which, as permitted by
Continued on next page
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“

Before approving the use of the DRB gaming system, the SYGC
thoroughly analyzed IGRA, as well as the multiple tribal laws
and regulations that Iipay as a sovereign nation made applicable to
such gaming, to ensure that the gaming was in compliance with IGRA,
including whether the bingo games played using the system
were ‘conducted on Indian lands.’
Continued from previous page

IGRA, do not require a patron to take a physical act when playing the bingo game with the system’s technical aids after being
entered into a bingo game). See 78 Fed. Reg. 37998 (June 25,
2013). One of the primary innovative technological engineering
features of the gaming system is that it seamlessly integrates
into the standard Class II e-bingo gaming system a “wholly-electronic format” proxy play technology set platform that likewise
permits the legally designated proxy agent located at the DRB
gaming facility, acting as a substitute for the patron located offreservation at the time the bingo game is played, to use the system’s technical aids to play the bingo game for the patron
without the need of any further physical act after being entered
into a bingo game.
Before approving the use of the DRB gaming system, the
SYGC thoroughly analyzed IGRA, as well as the multiple
tribal laws and regulations that Iipay as a sovereign nation
made applicable to such gaming, to ensure that the gaming was
in compliance with IGRA, including whether the bingo games
played using the system were “conducted on Indian lands.”11
Construing the ambiguous IGRA text at issue in light of the
Indian canons of construction as well as applicable tribal law,

”

SYGC, the primary regulator of Class II gaming under IGRA,
determined by final agency action that the proxy play serverbased bingo gaming offered by DRB is legal Class II bingo
gaming “conducted on Indian lands” for purposes of IGRA.
In approving the use of the DRB gaming system and
deciding that the DRB “gaming is conducted on Indian lands,”
the Iipay tribal gaming commission determined that:
For purposes of IGRA, the only essential bingo
“gaming activity” elements that must be held on
Indian lands are: (1) bingo cards must be assigned and
distributed to players (or their proxy), (2) random
numbers must be drawn, and (3) the results of the
bingo game must be communicated to players (or
their proxy). Like today’s “Class II gaming systems,”
each of these three essential elements of bingo game
play is conducted on and originates on the math and
game management servers of the VPNAPS gaming
system which are located on Iipay Indian lands.

This is consistent with the reasoning applied by the
Supreme Court in Michigan v. Bay Mills Indian Cmty., 134 S.Ct.

See, e.g., 25 U.S.C. §§ 2701(3) (“the conduct of gaming on Indian lands”); 2706(b)(1) (“class II gaming conducted on Indian lands”); 2706(b)(4) (“class II gaming
conducted on Indian lands”); 2710(b)(4)(A) (“class II gaming activity conducted on Indian lands”).
2
Class II gaming, such as bingo, is subject to tribal regulatory jurisdiction, and monitoring oversight by the National Indian Gaming Commission (“NIGC”).
See 25 U.S.C. § 2710.
3
In doing so, both rely primarily on the definition of “Indian lands” in IGRA. See 25 U.S.C. § 2703(4). But the definition for these two words only defines a
geographic point. It provides no meaningful assistance in determining for purposes of IGRA what constitutes the “bingo” gaming activity that must be
conducted at that geographic point, and what it means under IGRA to “conduct” such gaming.
4
In the words of the Supreme Court, there was no “accumulated settled meaning . . . under common law” of the term bingo “gaming activities conducted on
Indian lands” that it can be assumed Congress intended to adopt in lieu of providing a statutory definition. Nationwide Mutual Ins. Co. v. Darden, 503 U.S. 318,
322 (1992).
5
Any interpretation of IGRA must be made broadly and “liberally” in favor of the tribal interests under the Indian canons of construction. “In passing IGRA,
Congress assured tribes that the statute would always be construed in their best interests.” Rincon Band of Luiseno Mission Indians of the Rincon Reservation v.
Schwarzenegger, 602 F.3d 1019, 1027 (9th Cir. 2010).
6
The game management and game math servers of the DRB game system, based upon information received by them, control, process and record every aspect of
the transaction and the bingo game; and the acceptance or rejection of proxy play requests, the assignment of bingo cards for the game proxy participant, the
virtual ball draw and the determination of game outcome are all conducted within these servers. It is undisputed that the DRB game servers are located on Iipay
Indian lands.
7
Both the NIGC and the Santa Ysabel Gaming Commission (“SYGC”) expressly permit the proxy play of Class II bingo games by a patron’s agent located on
Indian lands.
8
This is consistent with how other gaming jurisdictions treat the issue. See, for example, New Jersey legislation concerning the state’s internet-based gaming
initiative, which declares that any internet-based gaming conducted by its licensed Atlantic City casinos actually “occurs” in Atlantic City where the casinos’
servers controlling and operating the games are located—even if the casino patron participating in the internet-based gaming is not physically located in
Atlantic City, New Jersey P.L. 2013, c27 (5:12-95.17(1)(J)), available at http://www.njleg.state.nj.us/2012/Bills/PL13/27.HTM (last accessed on May 17, 2017).
In other words, in IGRA parlance, the gaming is “conducted” where the computer server controlling the game is located.
1
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2024 (2014) – which instructs that it is only the play
of the bingo game itself that constitutes the gaming
activity to be conducted on Indian lands.12 This is
also consistent with the NIGC’s own 1995 declaration approving “proxy play” with Class II bingo
because IGRA contains “no statutory prohibition on
the use of agents for the conduct of bingo.” See July 26,
1995 NIGC Chairman Declaration re: “Proxy Play”
at 2 (emphasis added). It is noteworthy that, in making the determination that proxy play bingo is legal
under IGRA, the NIGC focused on and considered
the specific question “whether this game is actually
played on Indian lands.” Id. (emphasis added). In the
NIGC’s view, the “conduct of the game” is lawful
because it “complies with IGRA”, including IGRA’s
conducted on Indian lands requirement. Id. (emphasis
added).
Likewise, the Office of General Counsel of the
NIGC has described the only essential bingo “gaming activity” elements that must be held on Indian
lands under IGRA. “For the game of bingo to be
played, cards must be purchased, balls must be
drawn, and results called out or otherwise communicated.” See November 14, 2000 OGC Advisory
Letter re: National Indian Bingo, at 3, 5 (opining that
tribal gaming facility employees, acting as agents of
purchasers not physically present on Indian lands at
time of game activity, who use bingo card minder
machines to read and daub cards do not violate IGRA
because “[w]hen the agent plays the [bingo] card
for the player, the act of playing the card is deemed
to be the act of the player/principal. The legal effect

is that the agent is the player”) (emphasis in original).
In sum, both SYGC (the primary regulator of
Class II bingo gaming under IGRA) and the NIGC
(the federal agency charged with the responsibility
of administering IGRA) have made a reasonable
interpretation of IGRA to construe the ambiguous
text bingo “gaming activity conducted on Indian
lands” to in effect mean bingo “game play originating
on Indian lands.” It remains to be seen whether the
Ninth Circuit will accord judicial deference to this
construction of IGRA. ❆
Frequent speakers and writers on Indian gaming business
matters, both Kevin Quigley and Tom Foley, members of
Foley & Quigley PLC, are elected members of the International Masters of Gaming Law, and have also been recognized as “Gaming’s Legal Eagles” in Casino Enterprise
Management’s Guide to the World’s Pre-eminent Gaming
Attorneys. Each has been selected for The Best Lawyers in
America in the areas of Gaming Law and Native American
Law for years. Their practice is concentrated on Indian gaming
law matters involving the development, financing, management
and regulation of Indian gaming operations conducted in the
United States under the authority of IGRA, and applicable
state and tribal law. With extensive experience with IGRA
related regulations and case law decisions, they advise a wide
variety of gaming equipment vendors, developers, financial
institutions and others regarding IGRA related issues.
They can be reached at kevinquigley@foleyquigleylaw.com
and tomfoley@foleyquigleylaw.com
Kevin Quigley is co-lead counsel for the Iipay Nation
of Santa Ysabel in the Desert Rose Bingo litigation that is
referenced in this article.

Kevin C. Quigley

Tom Foley

Similar to California’s “Advanced Depositing Wagering” for the horse racing industry, the DRB gaming system allows a patron located off-reservation to
remotely access the DRB gaming facility via a modern communication link in order to submit a request that bingo games be played for them at a later time by
their designated proxy agent who is located on Indian lands. California and the DOJ argue that IGRA’s text expressly and unambiguously means that the patron’s
“pre-game” act of making a proxy play request to DRB (which may or may not be accepted) must be considered part of the bingo game’s “gaming activity”
under IGRA.
10
As explained by the NIGC in adopting its new definitions in 2002:
IGRA permits the play of bingo, lotto, and other games similar to bingo in an electronic or electromechanical format, even a wholly electronic format,
provided that multiple players are playing with or against each other. . . . A manual component to the game is not necessary.
67 Fed. Reg. 41166, 41171 (June 17, 2002) (first emphasis in original) (second emphasis added). In this respect, the premise of NIGC’s Parts 543 and
547 regulations adopted after its 2002 definition amendments is that the bingo game is initiated and played within the Class II Gaming System’s servers
located on Indian lands.
11
The SYGC made its licensing approval for the DRB gaming system pursuant to the authority delegated to it under NIGC regulations. See 25 CFR Parts 543
and 547 (which delegates responsibility for the licensing/classification of Class II gaming systems to tribal regulators).
12
In Bay Mills, seeking to avoid tribal sovereign immunity that would protect the tribe from the lawsuit, the State of Michigan claimed that the “necessary
administrative action” of licensing the casino operations – which was done by the tribal gaming agency located on Indian lands – is part of the “gaming
activity” under IGRA. In the context of making its determination that tribal sovereign immunity was not waived and the lawsuit must be dismissed,
Michigan’s argument was soundly rejected by the Supreme Court. As Justice Kagan noted, for purposes of IGRA, “gaming activity” is limited to the
“stuff involved in playing the [bingo] games”. Id. at 2032 (emphasis added) (for example, with Class III games, “each roll of the dice and spin of the wheel.”).
9

INDIAN GAMING LAWYER • AUTUMN 2016 17

Building “Walls”
to Enhance Tribal-State
Cooperation
Designing Successful Regulatory
Structures for Tribal Expansion
into Commercial Casinos
BY WILLIAM BOGOT AND DONNA MORE

T

here has been much discussion recently regarding
American Indian tribes growing their gaming portfolios beyond Indian Lands.1 According to a recent
article, “as the tribal casino market grows saturated
and opportunities for gambling on Indian trust lands become
scarce, an increasing number of tribes are acquiring off-reservation casinos and launching commercial gambling ventures.”2
Commercial gambling in this context refers to state-licensed
gaming operations that take place on lands fully within a state’s
jurisdiction, and where the Indian Gaming Regulatory Act3 has
no application.
This type of tribal expansion raises the question of
whether state commercial gaming regulators have rules and
policies in place to facilitate an appropriate investigation and
review of an Indian tribe’s application to own or operate a commercial casino or other gaming operation such as a video gaming route. Definitions of ownership and control are at the heart
of State regulatory suitability and license investigations. However, applying these definitions to tribal entities often proves
difficult for state commercial gaming regulators who are not
accustomed to sovereign nations seeking licensure.4 As such,
what are the regulatory concerns in investigating and approving
Indian tribes for commercial gaming, and what have tribal
applicants done to accommodate these concerns to succeed in
qualifying for a commercial casino license?
18
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GENERAL STRUCTURE OF TRIBAL ENTITIES

American Indian tribes are generally considered “nations within
a nation.” “The United States recognizes tribes as independent
sovereign nations whose locations within the boundaries of a
state do not subject them to the application of state law, yet nevertheless are subject to Congress’s asserted plenary power and
bound by the trust relationship between the federal government
and tribes.” Rand & Light, INDIAN GAMING LAW & POLICY, 2nd
Ed. at 12. The structure of tribal governance varies, but contemporary tribal governments are generally modeled similar to
the federal or state system of three separate branches of governmental power: legislative (composed of an elected tribal
council or tribal legislature), executive (which may be comprised
of an elected chief, governor, or president), and judicial (which
may include a supreme court and lower courts, or a council of
elders).5

OVERVIEW OF REGULATIONS FOR GAMING
LICENSEE OWNERS

Indian tribes seeking state-issued commercial casino licenses
often find it difficult to neatly fit into existing statutory frameworks, which require regulators to “strictly regulate. . . all persons, locations, practices and associations related to the
operation of licensed casino enterprises.” N.J.S.A. 52-1(b)(6).
While the tribes that have moved into commercial gaming have

done so through wholly owned state-created business entities,6 such as limited liability companies, the
owner of these business entities is ultimately an
Indian tribal nation. Generally, state gaming regulators require detailed background investigations
and the filing of personal or business entity disclosure forms for all (1) direct or indirect owners of a
casino license applicant7; (2) for all officers, directors,
“key persons” or other persons that may be deemed
to have any influence or control over the applicant or
the appointment of any board member of a corporate
applicant; and (3) for all persons that provide substantial capital to the applicant.8 Personal disclosure
forms are designed for natural persons9, and business entity disclosure forms are designed for state
or other government incorporated business entities
such as partnerships, associations, corporations, or
limited liability companies.10 Tribal nations are none
of these entities.
Thus, what is the scope of a background investigation of an Indian tribe or an Indian tribe’s statecreated business entity seeking licensure or a finding
of suitability by a state gaming regulator? In the
case of a tribe’s wholly owned company, of course,
the company and its officers and directors will be
subject to a background investigation and finding
of suitability. But what about, and who are, the
“owners” of that company? What persons and
entities must submit disclosure forms and be found
suitable? In the case of an Indian tribe that ultimately owns the company, the tribe is often comprised of thousands of citizens. None of these
citizens is a security holder in the applicant company.
The entity is created by the tribe for the benefit of
the citizens. Should these citizens – the composition
of which changes weekly depending on the lifecycle
of births and deaths – be treated as “owners” or
“shareholders” subject to a background investigation
and finding of suitability?11 Fortunately, no state has
required such a finding of suitability of these tribal
citizens. What about the persons or tribal leaders
who have the authority and power to appoint the
tribal company’s directors or otherwise control the
gaming operation? In many cases, this will be the
tribe’s elected legislature or executive, a position that
changes and is in flux every few years as the leaders
are up for election. Where these leaders do have
authority to appoint the tribal gaming company’s
directors, state gaming regulators have required that
these leaders be subject to background investigations
and findings of suitability. However, for tribal entities and leaders to subject themselves to the jurisdiction of the state regulators, the regulators may also
require a full or limited waiver of the tribe’s sovereign immunity.12 Generally, this is something that
Indian nations prefer not to do.

As such, to avoid subjecting the tribe’s elected
leaders to requisite findings of suitability and general waivers of sovereign immunity, Indian tribes
that have moved into state licensed commercial casinos have done so through various corporate structures that have limited the background investigation
to the tribe’s wholly owned state-incorporated gaming applicant or parent company and to limit the
scope of any waiver of sovereign immunity.

William Bogot

BUILDING “WALLS” FOR SUCCESS

In 2006, the Pennsylvania Gaming Control Board
determined that the Mohegan Tribe and its Tribal
Council Members were required to be found qualified in connection with the casino license of Downs
Racing, LP d/b/a Pocono Downs. In that case, the
Mohegan Tribe owned the Mohegan Tribal Gaming Authority, which in turn wholly owned Downs
Racing, LP.13 Both the Mohegan Tribal Gaming
Authority and the Mohegan Tribe were licensed as
affiliates of Downs Racing, LP.14 Tribal Council
Members also had to submit to qualification as principals of the affiliated entities.15 The basis for the
regulatory decision was that the Tribal Council
Members maintained control and active involvement in the proposed gaming operations, and the
Chairman of the Tribal Council even testified at the
licensing hearing.16 Of course, the tribe provided a
limited waiver of sovereign immunity.17
As more tribes applied for commercial casino
licenses, they structured their transactions to
accommodate state regulatory requirements. In
particular, ownership was structured to narrow the
scope of tribal influence and control and thus limit
the scope of the state’s suitability investigations. For
example, in 2013, the Massachusetts Gaming Commission found Foxwoods Massachusetts, LLC
(“Foxwoods”), an entity owned by the Mashantucket
Pequot Tribe, suitable for licensure in connection
with a commercial casino application.18 While the
Commission had some reservations regarding the
criminal histories of several elected members of the
tribal council, the Commission held that the applicant was organized such that there was a “wall”
between the applicant’s proposed gaming operations
and the tribal council. According to the Commission,
[i]t is important to recognize that by
virtue of the “wall,” members of the
Tribal Council are not Applicant qualifiers
and accordingly are not subject to the
Commission’s comprehensive background
investigation. As such, it is critical that the
“wall” is not illusory.19

Donna More

Continued on next page
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Mohegan Sun Pocono

Continued from previous page

In that case, the Commission held that the “wall” was
not illusory because the Foxwoods operating agreement
and the tribal resolution authorizing the creation of the
company specified that the company was governed by a
Board of Managers that was provided with irrevocable
authority to take any and all actions necessary to manage
the affairs of Foxwoods. As such, the Commission
deemed that only the members of the board were individual qualifiers - not the members of tribal council because only the board members had been provided any
decision-making authority or ability to influence or
effect the affairs of Foxwoods or the proposed commercial casino project.20 Still, the Commission did require that
“Applicant must agree in writing to a complete waiver of its sovereign nation status in all activities it conducts under the authority of its Category 1 gaming license.”21
Similarly, on February 6, 2014, the New Jersey Director

of Gaming Enforcement entered an
order granting a waiver of qualification to the Seminole Tribe of Florida
(“Seminole Tribe”) and its individual

Artist rendering of the
Hard Rock Atlantic City
project.

“Indian Lands” means “(A) all lands within the limits of any Indian reservation; and (B) any lands title to which is either held in trust by the United States for
the benefit of any Indian tribe or individual or held by any Indian tribe or individual subject to restriction by the United States against alienation and over which
an Indian tribe exercises governmental power.” 25 U.S.C. § 2703(4).
2
Dave Palermo, Above & Beyond, GLOBAL GAMING BUS. MAG., July 25, 2017, https://ggbmagazine.com/article/above-beyond-2/.
3
25 U.S.C. §§ 2701 et seq., P.L. 100-497, 102 Stat. 2467.
4
States should welcome Indian tribal investment in commercial casinos, as such generally satisfies state mandates encouraging increased participation by minority
persons, including American Indians, in casino ownership. See e.g., Illinois Riverboat Gambling Act, 230 ILCS 10/7(b)(4); 30 ILCS 575/2(A)(1).
5
BIA.gov, Frequently Asked Questions, https://www.bia.gov/frequently-asked-questions (follow “How are tribal governments organized?” hyperlink) (last visited
Aug. 25, 2017); Chickasaw.net, Government, https://www.chickasaw.net/Our-Nation/Government.aspx (last visited Aug. 25, 2017); Mohegan.nsn.us, Our Government, https://www.mohegan.nsn.us/explore/government/our-government (last visited Aug. 25, 2017).
6
Murray Evans, Tribal Subsidiary Wants to Buy Lone Star Park, USA TODAY, Sept. 15, 2009, http://usatoday30.usatoday.com/sports/horses/2009-09-15561062966_x.htm.
7
Depending upon the jurisdiction, this may be limited to owners of 1% or 5% or more of the applicant.
8
See 86 Ill. Admin. Code 3000.225; N.J.S.A 5:12-26.
9
IAGR.org, Multi Jurisdictional Personal History Disclosure Form, https://iagr.org/sites/default/files/Multi%20Jurisdictional%20Application.pdf (last visited
Aug. 25, 2017).
10
IAGR.org, Multi-Jurisdictional Business Form, https://iagr.org/sites/default/files/MJBF_v1.2%20%28October%202016%20web%29.pdf (last visited Aug. 25,
2017).
11
In one state’s application for a video gaming route operator, the state requires the applicant to create a flowchart that reflects the “fully diluted” direct and indirect ownership interests of the applicant so that all shares or ownership interests are ultimately held by only natural persons and not intermediary entities. See
Igb.illinios.gov, Video Gaming Terminal Operator License Application 14, https://www.igb.illinois.gov/FilesVideoForms/TerminalOperatorLicenseApplication.pdf (last visited Aug. 25, 2017).
1
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“

As tribal gaming operations mature, states reap the benefit of having well-run,
well-financed Tribal operators for their commercial casinos. Thus, if a Tribal
management structure can peacefully exist within state gaming regulations,
both the tribes and states win.

”

members who were seeking to enter the Atlantic City casino
market through HR Atlantic City, LLC.22 Thereafter, on January 29, 2015, the Seminole Tribe’s company was found qualified
to hold a commercial casino license in New Jersey, with the New
Jersey Casino Control Commission finding that the tribe’s several thousand individual members had no individual ability to
control or influence the proposed casino operations, and that
they were each “akin to public shareholders.”23 The New Jersey
Casino Control Commission arrived at this conclusion because
the Seminole Tribe had set up the company so that the tribe had
no authority to manage the company’s day-to-day business.24
Rather, the tribe’s members only had involvement in the company for certain “extraordinary events” such as bankruptcy or
sale of the company.25 As such, qualification or suitability was
only required for the company, its intermediary business entities,
and the individual members, directors and officers of those
entities, but not the tribe itself or its elected officials. The Seminole Tribe was not required to waive sovereign immunity.
In summary, submitting a Tribal application to own or
operate a commercial gaming operation can be a highly complex
affair. It requires an intimate knowledge of the specific state
regulations in which a tribe seeks licensure and an understanding of the types of corporate structures that have been
approved by state regulatory bodies. Having proper legal counsel to assist in the drafting of the application and shepherding
it through the regulatory process is essential. However, the

effort is not without reward. As tribal gaming operations
mature, states reap the benefit of having well-run, well-financed
Tribal operators for their commercial casinos. Thus, if a Tribal
management structure can peacefully exist within state gaming
regulations, both the tribes and states win. ❆

William Bogot and Doona More are partners in the Chicago office of
Fox Rothschild, LLP. Bill is co-chair of the firm’s Cannabis Practice Group,
and Donna is the Office Managing Partner of the firm’s Chicago office.
A former legal adviser to the Illinois Gaming Board, Bill guides
gaming industry companies, suppliers and investors in navigating complex
gaming laws, including assisting clients in applying for gaming licenses
in jurisdictions across the country and defending gaming licensees in
disciplinary proceedings and has successfully enjoined regulators from
revoking such licenses. Bill often works with gaming regulators and l
awmakers to craft new and revised gaming regulations. He can reached
at wbogot@foxrothschild.com
Donna served as the first Chief Legal Counsel to the Illinois Gaming
Board. She provides compliance, regulatory, corporate and transaction
services to clients in Illinois and throughout the United States in highly
regulated industries such as gaming, medical cannabis, liquor, sweepstakes
and contests. Donna advises clients on all licensing and regulatory issues in
hearings before administrative agencies. She can be reached at
dmore@foxrothschild.com

Of course, there is no sovereign immunity for the tribe’s state incorporated entity to waive.
PENNSYLVANIA GAMING CONTROL BOARD, SUITABILITY HEARINGS, IN RE: DOWNS RACING, L.P. MOHEGAN SUN AT POCONO DOWNS 42 (Sept. 11, 2006),
http://www.pgcb.state.pa.us/files/hearings/transcripts/Downs_Racing_09-11-06.pdf.
14
Gamingcontrolboard.pa.gov, Pennsylvania Gaming Control Board Application Status Report As of August 22, 2017,
http://gamingcontrolboard.pa.gov/files/licensure/reports/Application_Status_Facilities.pdf (last visited Aug. 25, 2017).
15
Id. at 12.
16
PENNSYLVANIA GAMING CONTROL BOARD, SUITABILITY HEARINGS, IN RE: DOWNS RACING, L.P. MOHEGAN SUN AT POCONO DOWNS 39 (Sept. 11, 2006),
http://www.pgcb.state.pa.us/files/hearings/transcripts/Downs_Racing_09-11-06.pdf
17
Id. at 79-80.
18
MASSACHUSETTS GAMING COMMISSION, IN THE MATTER OF: CROSSROADS MASSACHUSETTS, LLC, PHASE I SUITABILITY DECISION (Nov. 15, 2013),
http://massgaming.com/wp-content/uploads/Crossroads-Massachusetts-LLC-suitability-decision.pdf
19
Id. at 8.
20
MASSACHUSETTS GAMING COMMISSION, CROSSROADS MASSACHUSETTS, LLC APPLICANT FOR A CATEGORY 1 GAMING LICENSE, REPORT OF SUITABILITY OF APPLICANT ENTITIES AND INDIVIDUAL QUALIFIERS 31-32 (Oct. 30, 2013), http://massgaming.com/wp-content/uploads/Crossroads-MA-LLC-Background-Investigation.pdf
21
MASSACHUSETTS GAMING COMMISSION, IN THE MATTER OF: CROSSROADS MASSACHUSETTS, LLC, PHASE I SUITABILITY DECISION 9 (Nov. 15, 2013), http://massgaming.com/wp-content/uploads/Crossroads-Massachusetts-LLC-suitability-decision.pdf
22
NEW JERSEY CASINO CONTROL COMMISSION, RESOLUTION NO. 15-01-29 (Jan. 29, 2015), http://www.nj.gov/casinos/services/meetings/resolutions/2015/15-0129%20Resolution%20-%20HR%20Atlantic%20City.pdf
23
NEW JERSEY CASINO CONTROL COMMISSION, SPECIAL PUBLIC MEETING NO. 15-01-29 82-83 (Jan. 29, 2015), http://www.nj.gov/casinos/services/meetings/transcripts/2015/012915-%20HR%20Atlantic%20City.pdf
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Compact Conflicts Over

FREE PLAY CREDITS
The Fight to Protect Tribal Gaming Revenue
From Impermissible State Taxation
BY LITTLE FAWN BOLAND AND KEVIN C. QUIGLEY

U

nder the federal Indian Gaming Regulatory Act (IGRA), free play credits offered
by tribal casinos are supposed to be beyond
the reach of State governments. This
should be beyond question. Yet recently, the State of
Oklahoma, like many states, has taken on the free play
issue. So why are more and more state governments
devoting their time and energy to going after free play
credits offered by tribal casinos? Dollar signs. The compact “revenue share” fees being demanded by some
states with respect to free play credits could total in the
tens of millions of dollars – severely diminishing the
gaming revenues available to the tribes who, under
IGRA, are meant to be the “primary beneficiary” of
tribal gaming. State regulators are gambling that some
tribes will simply acquiesce and pay. There is, however,
simply no legal basis for tribes to pay for revenue share
fees calculated by including free play credits.
The conflict over free play credits arises when State
governments attempt to include “promotional” free play credits
used by tribal casino patrons as part of the revenue sharing
calculations under existing tribal-state compacts. The net effect
of this calculation, of course, is to increase the compact revenue
share fees to be paid by tribes and effectively represents an
impermissible tax on tribal gaming revenues. Tribes must
be prepared to deal with these collection demands as some states
do not seem to be backing off. Fortunately for tribes, federal regulatory interpretations and general accounting principles demonstrate that such “state tax” sums should not be paid when a tribe
decides to promote their gaming operations using free play
credits.
“Free play” (or no-cost wagering) consists mainly of credits
that can be used for play on gaming machines that are downloaded from a player’s loyalty card, or inserted from a promotional ticket. Generally, free play credits cannot be “cashed out”
and must be cycled or played at the respective gaming operation.
Winnings on free play are paid or credited to the patron’s account
as redeemable credits. Ryan Burns, Revenue Sharing and Free Play,
Indian Gaming magazine, pp. 56-57 April 2010. In effect, offering
free play credits lowers the “house hold” on the machine in hopes
of generating more net winnings through increased volume of
play on the respective games. Id. This is the essence of a promotional item, something designed to bring more customers into
the casino doors with the hopes that those customers will stay
longer and spend more while increasing actual sales.
22
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Considering free play is issued by tribes not for the purpose
of avoiding payments to the states but to produce higher gaming
revenues, states are better off encouraging more free play credits
rather than taking a position that reduces the incentive in the
first place. In this respect, the financial interests of both states
and tribal casinos are better served when free play is not subject
to revenue sharing payments.
Under most tribal-state gaming compacts, tribes are obligated
to follow generally accepted accounting principles (GAAP) in
maintaining their books, records and the overall management of
their internal controls. According to GAAP, free play is not to
be included in the “Adjusted Gross Revenues” calculations used
to determine the revenue share fee payments to be made to states.
In 2010, the American Institute of CPAs issued an updated
Gaming Audit and Accounting Guide and gave guidance that free
play should essentially be “washed out” of the “Adjusted Gross
Revenues” calculation. That is, if free play credits are included
as “receipts” in the gross revenue derived from the “handle” or
coin-in of a machine, it should be subtracted out as a “payout”
too. In other words, states cannot arbitrarily choose to include
free play credits on one side of the gross revenue calculation and
not on the other side.
Not only do most tribal-state compacts require a gross
revenue calculation be done consistent with GAAP, but so
do National Indian Gaming Commission (“NIGC”) regulations
(see 25 CFR Part 542.19(b)) (“each gaming operation shall prepare

general accounting records according to General Accepted Accounting Principles”), as well as
NIGC approved gaming ordinances. Likewise, the
NIGC also excludes free play credits in making its
revenues calculations for fee assessments and other
purposes. Therefore, consistent with GAAP and
NIGC regulations, free play is not to be included
in calculating the “Adjusted Gross Revenues” for
purposes like determining revenue sharing fees.
This is also consistent with industry practice
as evidenced by numerous compacts in states like
Massachusetts (see March 19, 2013 Mashpee
Wampanoag Tribe Commonwealth of Massachusetts Tribal-State Compact at Part 3.28) (“Gross
Gaming Revenues shall not include sums generated by a Patron’s wagering of any promotional
gaming credit issued by the Gaming Operation.”)
and Florida (see the 2010 Gaming Compact
Between the Seminole Tribe of Florida and the
State of Florida at Part III Definitions) (“Net Win”
means the total receipts from the play of all Covered Games less all prize payouts and free play or
promotional items issued by the Tribe”). See also
the Nevada Gaming Control Board’s treatment of
the issue (i.e., excluding free play from the computation of “taxable” net win).
The definitive word on this issue, however,
was recently provided by the Department the
Interior (DOI), the federal agency charged under
IGRA with the responsibility for approving tribalstate compacts and ensuring they are consistent
with the requirements laid out in IGRA by Congress. In no uncertain terms, the DOI declared that
including free play credits in calculating revenue
sharing fees constitutes an impermissible tax on
tribal gaming revenues in violation of the IGRA.
In a letter concerning the “2015 compacts”
between the State of New Mexico and five tribes,
the Assistant Secretary-Indian Affairs commended
the parties on successfully resolving the free play
and point play issue, noting:
Free play and point play will now be
treated according to industry standards
and Generally Accepted Accounting
Principles (GAAP) by excluding both
from the definition of “net win,” which
forms the basis for revenue sharing calculations. [ . . .] Moreover, in light of its
conflict with industry standards and
GAAP, it is our view that the State’s
unilateral determination to include
such sums in revenue sharing calculations would be an impermissible tax
on tribal gaming revenues in violation of IGRA.

ASIA Kevin Washburn Letter to Pueblo of Jemez
at page 3 (June 9, 2015) (emphasis added).
Considering the foregoing, tribes are not
obligated under tribal-state compacts and IGRA to
pay any additional fees claimed by states because
of alleged underpaid fees associated with free play
credits. Tribes should resist any efforts by states to
collect additional fees associated with free play
credits. Although litigation or arbitration can be
costly, the fees being demanded from states for free
play credits could easily run into the millions of
dollars which could drain away funds the tribes
could otherwise use to meet the needs of their
tribal communities. The fight is worth it, especially
given the fact that the law is on the tribes’ side.
As states continue to press this issue, tribes
should develop a coordinated and unified front in
declining to make any compact revenue sharing fee
payments associated with free play credits. Presenting a unified front against the impermissible tax of
“free play” credits strengthens the tribes’ collective
leverage. Tribal gaming associations should facilitate tribal alliances and position statements on this
important issue. If even one tribe acquiesces
despite the clear illegality of the state’s assessment
on free play credits, states will become emboldened
to try to pick other tribes off. Tribes are in a strong
position to resist these additional fee demands and
should seek legal advice before conceding to these
impermissible taxes. ❆

Little Fawn Boland

Kevin C. Quigley
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TRIBAL GAMING COMPACTS
IN OKLAHOMA
Evergreen or Renegotiate Success?
BY D. MICHAEL MCBRIDE III

O

klahoma remains the hottest Indian gaming market
in the country, with consistent year-to-year growth
since voters approved State Question 712, a model
tribal-state gaming compact, in 2004. Today there
are approximately 125 casinos within Oklahoma, ranging in size
from the Chickasaw Windstar, just across from the Texas border—the largest casino in the world in terms of number of
gaming devices—to small gaming centers attached to fuel stops
of various tribes. In 2015 (the latest year for which data is available), Oklahoma tribal governmental gaming output totaled
$4.75 billion—accounting for 3% of all private production in
the Oklahoma economy. Add to this an estimated $2.25 billion
of indirect impact from construction and operations, and tribal
governmental gaming has a total annual economic impact surpassing $7 billion, much of which occurs in rural areas.1
As the tribal gaming industry has matured, tribal governments have added a great deal of non-gaming amenities to
develop and enhance their facilities. The success has fueled
incredible branded developments, such as Cherokee Nation’s
Hard Rock Tulsa casino near Catoosa, and the Muscogee
(Creek) Nation’s Margaritaville Hotel and Casino, reportedly
financed for $370 million. Modern branding, excellent locations,
posh hotels, Las Vegas-style pool environments, and premier
concert and restaurant attractions have helped fuel economic
growth. It has also given vibrant life to old touring bands from
the 1960s, 70s, 80s and 90s. People are coming and staying
longer, and even taking “staycations” instead of traveling for
24
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vacations and recreation. Tribal gaming has transformed the
economy of Oklahoma, as well as forever improving the governments and lives of Native Americans.
Compare the Oklahoma Indian gaming market with the
rest of the country. Economist Dr. Alan Meister reports that,
as of 2015, Indian gaming occupies the largest segment of the
U.S. gaming industry, outpacing even Las Vegas and racinos.2
In 2015, national Indian gaming revenue reached an all-time
high of $30.5 billion. California tribal gaming had the highest
revenues, at $7.9 billion, followed by Oklahoma. These two
states comprised 40% of the industry in 2015. Although other
jurisdictions, including California, have lagged during the
recession, Oklahoma tribal gaming has maintained continual
growth. This is particularly amazing, given that Oklahoma’s
population is less than 4 million.3 Gaming laws matter:
although neighboring Texas has a population of 27.86 million,
it has little lawful gaming. Accordingly, Texas is the largest
source of Oklahoma tribal gaming visitors.
But as the Oklahoma model gaming compacts near expiration in January 2020, legal and political uncertainties remain.
The 2004 ballot permitted a model tribal state gaming compact
between any of Oklahoma’s 39 federally recognized Indian
tribes and the State. Under the compacts, approximately 6% of
gross gaming revenue goes to the State coffers—a rate of return
to the State that is about the same as non-Indian corporations
pay in taxable income (and certainly much larger than the oil
and gas severance tax of just 3.2% in fiscal year 2016).4 The

“

Since 2005, 33 tribes in Oklahoma have entered into the model
compact. It has been a wildly successful arrangement for both the
State and the tribes. To date, tribes have paid the State over $1.2 billion
in exclusivity fees, which are ear-marked for education in Oklahoma.

State, for its part, has agreed to not allow
increased gaming so tribes will enjoy exclusivity
within the terms of the compact. The compacts
have a 15-year term, and will automatically
renew unless either party notifies the other of its
intent to terminate pursuant to the terms of the
agreement. The model compact is a “take it or
leave it” agreement that is not subject to further
negotiation by either the governor or the individual tribal government.
Since 2005, 33 tribes in Oklahoma have
entered into the model compact. It has been a
wildly successful arrangement for both the State
and the tribes. To date, tribes have paid the State
over $1.2 billion in exclusivity fees, which are
ear-marked for education in Oklahoma. This
revenue has buoyed Oklahoma’s sinking budget.
Indian gaming in Oklahoma has also provided
incredible financial horsepower to fund tribal
governmental services, such as tribal police, fire
protection, social services, and infrastructure
improvements, serving the needs of tribal citizens. The gaming compact arrangement has
been very positive for the State and tribes, and it
makes sense to move forward with this model.
As the end of the 15-year model compact
term nears, leadership changes will impact the
future of compacts within Oklahoma. On one
hand, Oklahoma will have a new governor in
November 2018. Governor Mary Fallin, who has
had a sometimes rocky relationship with some
tribal governments,5 will have completed her second and final term. On the other hand, as a result
of term limits, Oklahoma will also have a new
crop of legislators, many of whom will lack an
understanding of the model compact’s history
and the complexities of federal Indian law. With
each successive state election, tribal interests have
to re-educate legislators regarding Oklahoma’s
Indian gaming history. In debating a bill to relax
state law on dice games, for example, one new
state legislator recently quipped that he would
support “oil and gas, not wheels and dice.”6
On the federal level, President Trump has
yet to complete appointments to the Department
of Interior (DOI), including the Assistant Secretary of the Interior. But recent appointments as

”

Deputy Assistant Secretaries for Indian Affairs
include John Tahsuda, a Kiowa citizen and former Senate staffer and lobbyist for the Oklahoma
Indian Gaming Association,7 and Gavin Clarkson,
a Choctaw citizen who has taught tribal economic development courses at several universities. Both will bring a great understanding of
tribal gaming, particularly the unique jurisdictional issues within Oklahoma. The DOI will
likely take a skeptical view of approving any
future gaming compact that does not provide
greater benefits to tribal governments.
The Oklahoma model tribal state gaming
compact provides a termination date of January
2020. Yet, the Compact has an “evergreen” provision, providing it will automatically renew for
additional 15-year term should the parties do
nothing. Either party may notify the other of its
intent to renegotiate the agreement within 180
days before expiration. The tribes and the State
could renegotiate a compact with new terms.
However, pursuant to the Indian Gaming Regulatory Act of 1988, any compact must be submitted and approved by the Department of
Interior’s Office of Indian Gaming.
With Oklahoma’s continuing budget woes,
the State may want to insist on receiving greater
revenues from tribes. But the U.S. Constitution
provides that “Indians are not taxed,” and the
IGRA says states cannot tax gaming. Consequently, the State has extracted “exclusivity fees”
in exchange for maintaining fairly strict and
comprehensive gambling statutes that prohibit
non-Indian gaming. So far, the DOI has approved
these “revenue sharing” arrangements, so long
as they provide some form of meaningful exclusivity to the tribes. But the DOI will not approve
revised compacts unless the tribes receive substantial and meaningful consideration in exchange for
any increased exclusivity fee extracted from future
tribal gaming revenues.
Some recent decisions though have gone both
directions regarding tribal state gaming compacts,
good faith negotiations and sharing of gaming
revenues. In Rincon Band v. Schwarzenegger, 602
F.3d 1019 (9th Cir. 2010) the Ninth Circuit held

D. Michael McBride III
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“

The tribal-state gaming compacts in
Oklahoma have worked very well for both
tribes and the State. The 2004 Oklahoma model
tribal-state gaming compact required careful
balancing of the various interests at stake,
including the interests of the State, the 39 tribes
within Oklahoma, and various other interests
such as the horseracing industry.
Continued from previous page

”

that California cannot force Indian tribes to share gaming revenues to help repair the state’s budget problems. But in Pueblo
of Pojoaque v. New Mexico, 214 F.Supp. 3d 1028 (D. N.M.); affd’,
__ F.3d __ (July 18, 2017) the Tenth Circuit held that the tribe
could not seek declaratory and injunctive relief against the
state to force the state to renegotiate a gaming compact after
the existing compact expired. Without a court determination
that the state had negotiated in “bad faith,” the tribe could only
engage in Class III gaming with a valid gaming compact, so
the Tenth Circuit’s decision essentially meant that the tribe had
to accede to the state’s compact demands. And recall that the
Supreme Court struck down as unconstitutional a key provision
of IGRA that permitted tribes to sue states if they refused to
negotiate in good faith. Seminole Tribe v. Florida, 517 U.S. 44
(1996).
After the Seminole decision tribes redoubled their efforts
to develop technology to expand Class II gaming which is not
subject to compacts or to revenue sharing. They maximized
Class II by networking and adding entertaining video displays
to bingo games. Tribes and manufacturers lawyered up and
fought battles to protect Class II innovation as consistent with
the “maximum flexibility” Congress envisioned when it passed
IGRA in 1988. Tribes won most of these battles over the distinction between Class II and Class III. This innovation and

legal success was likely the
greatest force that lead to the
successful model gaming compact referendum in 2004.
Class II gaming remains
vitally important to tribes
today, not only for the profits
tribes derived from the games,
but for the leverage it provides
to tribes in the context of compact negotiations. For example,
should Oklahoma choose to not renew the model compact with
tribes in the coming years or seek to renegotiate unreasonable
terms, tribes would still have robust and vibrant Class II
gaming devices available to carry on with their lucrative tribal
gaming operations without having to pay any “exclusivity fees”
to the State.
The tribal-state gaming compacts in Oklahoma have worked
very well for both tribes and the State. The 2004 Oklahoma model
tribal-state gaming compact required careful balancing of the
various interests at stake, including the interests of the State,
the 39 tribes within Oklahoma, and various other interests such
as the horseracing industry. It also involved careful consideration of factors such as avoiding saturation and potential competition from nearby states, such as Texas, Arkansas, Missouri
and Kansas, whose laws are changing to allow for increased
gaming. The compacts have worked very well for both the
tribes and the State of Oklahoma. Why upset success? ❆
Mike McBride II is Vice President of the International Masters of
Gaming Law and Chairs the Indian Law & Gaming Practice Group
of Crowe & Dunlevy, P.C. out of the Tulsa, Oklahoma office. Mike has
authored more than fifty articles and book chapters and speaks frequently
on Indian law and gaming matters. He can be reached at
mike.mcbride@crowedunlevy.com

See “Statewide Economic Impacts from Oklahoma Tribal Government Gaming” (October 19, 2016) report commissioned by the Oklahoma Indian Gaming Association
and prepared by the Meinders School of Business, Oklahoma City University and Klas Robinson, available at http://dw8s13bdhmc9133om95pqqr.wpengine.netdnacdn.com/wp-content/uploads/2017/01/OIGA-10346-Impact-Report-2016-PKG.pdf (last visited Aug. 27, 2017).
2
See Casino City Report Propels Tribal Gaming to Market-Leading Position, (May 15, 2017) available at https://www.casino-review.co/casino-city-report-tribal-gaming/
(last visited Aug. 27, 2017).
3
Over 72% of Oklahoma’s population is spread out more towards rural areas, smaller communities and suburbs. Tulsa’s 2016 population was 403,090 while Oklahoma City was 638,367.
4
This is down from 6.25% in 2012. See Adam Wilmoth & Paul Monies, Oklahoma Energy Chat: Gross Production Tax Rates Lead Discussion, News OK (May 10, 2017)
http://newsok.com/article/5548587 (Last visited Aug. 27, 2017); Mineral Wise, Oil Severance Tax, http://www.mineralweb.com/owners-guide/leased-and-producing/royalty-taxes/oil-severance-tax/ (Last visited Aug. 27, 2017).
5
See Dave Palermo, Indian Wars: Gambling Strains Tribal-State Relations in Oklahoma, Elsewhere, GLOBAL GAMING BUSINESS MAGAzINE (Nov. 23, 2015), (Last visited
Aug. 27, 2017). In April 2016, the Citizen Potawatomi Nation won an arbitration award against Oklahoma after the State attempted to deny the Nation the ability to
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Avoiding Regulatory Agency
Communication Breakdowns
Remember, You’ve Got a Friend
BY JOHN N. ROBERTS

I

n the past year I was heavily involved in a project on the
east coast involving a tribe with no prior gaming experience and a state government with no experience with
tribal gaming. It brought me back to my first involvement with tribal gaming decades ago and reminded of me of
the importance of communication and relationships with regulators on both sides.
My adventures in tribal gaming regulation began in the
early 1990s in Kansas when I was Director of Administration
for the Kansas Lottery. I received a call one day from the Governor asking if I knew what a tribal-state compact was as it
related to tribes under the Indian Gaming Regulatory Act
(IGRA), legislation that had been passed by Congress just a
few years earlier. After I gave her my understanding of the
Act and the state’s responsibilities under it, she said, “Great,
write a compact!”
One of the few tribes in Kansas had petitioned the state
to negotiate a compact under the Act. As the Lottery was the
closest agency the state had for gaming, we were directed to
draft the initial compact. That task fell to an assistant attorney
general assigned to the Lottery and myself. At that time, the
political climate in Kansas was not conducive to gaming
because, even though the Lottery referendum had passed by
a two-thirds majority, it was opposed by an identical majority
in the state legislature.
Part of my responsibilities on the project was to meet
with senior state legislators to brief them on the compact
issues and what the legislature and the governor could do. As
my colleague and I knew little about IGRA other than reviewing the legislation and any related materials we could find,
which in the early days were sparse, I researched for names
of anyone who could advise us on tribal gaming and
IGRA. Two names came up, I. Nelson Rose and James Maida,
both of whom in later years became IMGL members. Both
gentlemen were eager to share the knowledge they had and
their invaluable input gave us an informed starting point to
commence drafting the compact.
Meeting with the legislators revealed a
deep mistrust of the tribes, owing to a
complete lack of knowledge of their

history and of their rights under IGRA. I began a lengthy
series of meetings with key legislators to educate them on
these subjects. Over time, and with the help of the Governor
who was pro tribe, the resistance began to fade and eventually,
after I’d left Kansas for California, compacts were signed with
the few tribes in Kansas.
In early 2000, I was appointed Chairman of the Rincon
Gaming Commission overseeing a tribal casino that was managed by Harrah’s. In these days communications between tribal
regulators and the state agencies overseeing tribal gaming were
infrequent and not very cordial. In California, there are two
state agencies that oversee tribal gaming: the California Gambling Control Commission (CGCC) that reports to the Governor, and the Bureau of Gambling Control that reports to the
attorney general. The CGCC was late to be appointed and
formed and the two agencies had very little interaction between
them. Our main guidance and information came from the
National Indian Gaming Commission (NIGC), a part of the
U.S. Department of Interior. During this time, I met NIGC
Chairman Monty Deer at a small conference. I introduced
myself as a tribal gaming commission chairman and fellow
alum from law school. This small fact opened up more extensive avenues of communications, which served the tribe
well in its initial set up and running of the tribe’s
gaming commission.
One of the provisions of the initial
California compacts established a
Tribal-State Association (TSA)
comprised of the all the
Continued on next page
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The CGCC in short wanted to take on the role of regulating Class III gaming conducted by
the tribes in California even though the tribal–state compacts gave the CGCC no clear authority
to do so. Thus, began a 3 years saga where communications and relationships between tribal,
state and federal regulators became critical.
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gaming tribes and the two state agencies previously
mentioned. At my first TSA meeting, I quickly became acquainted
with the extreme divide between the state regulators and the
tribes. To say this meeting was contentious would be an extreme
understatement. The head of the Bureau at that time was another
IMGL member, Harlan Goodson. During a break, I approached
Harlan and told him that I’d like to have an open line of communications with him to ensure that factual information was being
exchanged. This lead to a process where an agent from the
Bureau, at the time called the Division of Gambling Control,
would visit the gaming tribes and the main thrust of the meeting
was to go through one paragraph of the compact to discuss each
side’s view. At the same time, we would have visits from NIGC
field agents and these visits were instrumental in the tribe’s gaining much needed information.
In October 2006, the NIGC was dealt a major setback by the
DC Court of Appeals in a decision commonly known as the CRIT
decision. The unanimous decision held that NIGC did not have
regulatory authority over Class III gaming (i.e., blackjack, video
poker and the type of slot machines found in Las Vegas and other
commercial casinos) conducted by the tribes, rather the gaming
is regulated by tribal laws and tribal-state compacts. The NIGC
had issued Minimal Internal Control Standards (MICS) for gaming operations on Indian land in 1999. After the NIGC sought
to audit the CRIT Blue Water Resort and Casino under the MICS
and the tribe challenged the audit, a series of administrative hearings were held with an administrative law judge finally ruling that
NIGC’s attempt to enforce the MICS infringed on tribal and state
sovereignty. Following the CRIT decision the NIGC announced
it would not enforce the Class III MICS and would only act in an
advisory capacity for class III games.
Several months after the CRIT decision, the CGCC issued a
proposed state-wide uniform gaming regulation covering comprehensive minimum internal controls for all class III games and
related gaming areas that became known as CGCC 8. Under TSA
rules, any regulation the state wishes to enact that affects tribal
gaming must be reviewed and voted on by the TSA membership. The CGCC in short wanted to take on the role of regulating
Class III gaming conducted by the tribes in California even
though the tribal–state compacts gave the CGCC no clear authority to do so. Thus, began a 3 years saga where communications
and relationships between tribal, state and federal regulators
became critical.
Under TSA rules, a taskforce can be formed to review the
proposed regulation and issue a report to the full membership.
This is normally a short review process ending with a memo
advising of taskforce findings. In this instance, it was not that
simple. Given the magnitude of the proposed regulation on tribal
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gaming, I formed a small working group to be the think tank. I
sought out experienced lawyers that had advised tribes for years
and seasoned tribal gaming regulators–focusing on those with
whom I had developed close relationships built up over the years
based upon mutual respect, experience and expert knowledge of
the issues facing tribal regulators. A key participant was Jane
zerbi who had a good working relationship with both state agencies. She tutored me on the intricacies involved and helped me plan
a realistic strategy to keep the taskforce on track. I developed a
good working relationship with the general counsel for the CGCC.
This relationship helped to cut through previously intransigent
positions by the CGCC. This involved numerous calls and meetings between us to discuss in depth the tribe’s position on the proposed regulation and to give him an education on the workings of
tribal gaming commissions and factual knowledge of the roles
played by both sides. This same approach was utilized with subsequent counsels for the Commission, again with great success.
During this time, a new head of the Bureau was appointed,
Jacob Appelsmith. I first met him at a TSA meeting at a small
tribal casino in northern California. We didn’t have a quorum so
the meeting was short. He and I spent that evening discussing the
current state of the negotiations, and I was pleasantly surprised
that he had read and understood all of the briefing materials previously sent to him. We also discussed music and as it turns out
that was a key to a great working relationship. He and I, it turned
out, shared a love for a little-known genre of music, one in which
my band was involved. We also individually had large vinyl LP
collections. This one meeting opened up a relationship that later
proved invaluable to the eventual success of the taskforce. In the
end, with his assistance, the taskforce proposed a completely
revised version of the regulation that was accepted without any
edits by the CGCC. I know that building relationships with key
members of the CGCC and Bureau were critical to this eventual
success.
Later, one of the tribes I served as a tribal regulator had a
long-standing dispute with the state over the accounting treatment
of certain lease payments on certain slot machines and other issues.
My first meeting with the senior state auditor was preceded by a
three-hour pre-meeting between her and me discussing the positions of both sides and the history of the dispute. Again, establishing a good foundation for a working relationship by personalizing
the relationship was key to resolving the dispute. Her decision after
a series of meetings resulted in a savings to the tribe of over
$900,000. Part of the problem had been the lack of understanding
on the state’s end and the flow of factual information she received
from the tribe, information that had been ignored by her predecessor who was not open to communication with the tribe.
As previously mentioned, my most recent experience was on
the east coast involving a tribe with no gaming experience and a

state gaming commission not familiar with tribal
gaming. Fortunately, I had previously met with
two of the state commissioners and their executive director at IMGL conferences where we had
discussed regulatory issues involving states and
tribes. I set up meetings and regular phone calls
with the state commission to discuss at length the
terms of the tribal-state compact from the tribe’s
side, and to explore ways to make the initial licensing processes of vendors and individuals
more efficient and beneficial to both sides.
In my experience, in order to be successful in
the gaming regulation environment it is critical for
lawyers and regulators to work actively at establishing and nurturing lasting professional relationships. It is incredibly important to attend and
participate in conferences such as those held by
IMGL and tribal regulator associations. I receive
calls from lawyers asking how to get involved in
tribal gaming and the conference route is what I
always suggest. Aside from educational presentations, these conferences usually offer various dinners and receptions that open the door for
introductions and discussions. I have advised tribal
regulators for years to do the same, and to actively
seek out and establish a working relationship with

industry professionals having deep experience and
knowledge in the field. These suggestions may
sound common sense and simplistic but they
aren’t. Often a new state or federal regulator may
come into their job with little direct experience in
tribal gaming regulation or without a firm working knowledge about their particular role as part
of the combined tribal, state and federal efforts
to safeguard Indian gaming. They may rely on
staff for their information or their own research.
By reaching out to these individuals over decades,
I and many other tribal regulators and lawyers
have been able to enlighten and educate those regulators on both sides—in the end creating improved professional relationship based on facts,
and helping to prevent regulatory communication
breakdowns. ❆

John N. Roberts

John N. Roberts, a long-time IMGL affiliated memberregulator, has over 25 years of gaming regulatory experience, having served both as a tribal gaming regulator for
several tribes and as a state agency head for the Kansas
Lottery. He has appeared on numerous gaming industry
panels nationwide and authored many nationally published
articles. John can be reached at johnrobertsjd@icloud.com
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IGRA and Tribal “Non-Gaming Spaces”
Fighting Back Against State Government Overreach
In Compacts and Intergovernmental Agreements
BY LITTLE FAWN BOLAND

T

he Indian Gaming Regulatory Act (IGRA) prohibits
states, including their political subdivisions such as
counties, from imposing “any tax, fee, charge or other
assessment upon an Indian Tribe” via tribal-state compacts, except for assessments in such amounts as are necessary to
defray the costs of regulating gaming activities.1 As legal rulings
have made it increasingly clear that blatant taxes are illegal, state
and local governments have been creatively expanding the
purview of gaming regulation to justify higher regulatory assessments. Part and parcel of this “extraction” campaign against
tribes is the added demand for mitigation payments to be paid to
surrounding local governments for purported “off-reservation
impacts.” Expansive views of what constitutes the gaming footprint necessarily leads to greater impact, which in turn justifies
extorting more money from tribes.
Since the mid 2000’s, tribes compacting with the State of
California have had to negotiate essentially a “second compact”—
intergovernmental agreements with local government units that
are never seen by the Department of the Interior (“DOI”), let
alone approved or rejected by DOI. And a survey of such intergovernmental agreements reveals the same broad overreach in
violation of IGRA that is often seen in tribal-state compacts with
respect to so-called “regulatory assessments.”

A. THIS IS NOT THE WAY IT WAS SUPPOSED TO BE

The “regulatory assessment” attack on tribal sovereignty and
tribal coffers is achieved by purposefully conflating regulation of
“gaming-related” with “casino-related” activities. Congress did “not
intend that the compacting methodology would be used in such
areas as taxation, water rights, environmental regulation, and land
use.”2 The phrase “directly related to the operations of gaming”
should ordinarily exclude non-gaming amenities (each a “NonGaming Space”), irrespective of their proximity to the tribe’s
gaming spaces within a gaming facility. In order for a Non-Gaming Space to “directly relate” to gaming, the relationship between
the gaming facility and the Non-Gaming Space must be something out of the ordinary.3
Yet, tribes continue to agree that states and their political
subdivisions may impose regulatory authority over hotels, wastewater facilities, water quality, the reservation environment, food
standards, concert venues, conference centers, restaurants (to
force them to be non-smoking), land into trust, design aesthetics
(the list goes on and on) because of some tangential connection
to their tribal casinos. For example, many counties have illegally
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demanded receipt of a tribe’s hotel occupancy taxes as a form of
mitigation for operation of tribal hotels if they are co-located with
tribal casinos.

B. STATE REGULATION OF NON-GAMING SPACES
IS ILLEGAL

When DOI approves a compact only to the extent it is lawful
under IGRA, it is illegal for a state (or its political subdivision) to
assert regulatory authority over the Non-Gaming Spaces, regardless of the language agreed to suggesting certain Non-Gaming
Spaces may be included. Tribes would be within their rights to
push back on this score.
States may negotiate for regulatory authority on the operations of tribal gaming establishments only when the regulation
has a significant potential to impact a patron’s participation in
gaming activities and implicates the integrity of the conduct of
Class III gaming activities.4 The plain language of IGRA, in conjunction with DOI’s interpretations of IGRA, make clear that
compacting, and the corollary intergovernmental negotiation
process, were not meant to include subjects that do not pose risks
associated with gaming. IGRA limits state co-regulation of Class
III gaming via compacting to those activities and issues that
“directly relate to the operation of gaming activities.” To illustrate, DOI has explained “we must look to whether the regulated
activity has a direct connection to the Tribe’s conduct of class III
gaming activities.”
Acting Assistant Secretary Laverdure provided instructive
guidance on this matter in his notice to the Federated Indians of
the Graton Rancheria of DOI’s decision to take no action regarding its tribal-state compact. Therein, he distinguished the compact’s unlawful regulations governing food and water against its
lawful regulations regarding alcohol. “While the Tribe’s provision
of food, beverages and drinking water to its patrons may occur
on the same parcel on which it conducts class III gaming,” he
said, “it does not necessarily follow that such activities are
directly related to the operation of gaming activities under
IGRA.” Alcohol on the other hand has been proven to be directly
related to player performance and engagement.
By virtually outlawing potential co-regulation of any interest
not related to gaming, IGRA established “boundaries to restrain
aggression by powerful states” (and their political subdivisions) who
might seek to use the compacting process as a means of securing
far-reaching jurisdictional control over Indian reservations to justify
impermissible regulatory assessments (i.e. the tribes’ money).

Over the last 5 years DOI decisions and opinion letters have
demonstrated a renewed focus on limiting the topics that may be
co-regulated via tribal-state compacting. In 2012 and 2015,
respectively, DOI rejected tribal-state compacts submitted by the
Mashpee Wampanoag Tribe and the Forest County Potawatomi
Community because the compacts contemplated matters not
related to gaming. Since 2012, Interior has issued many “deemed
approved” letters for California compacts including to the Federated Indians of the Graton Rancheria, the Karuk Tribe,5
Pinoleville Pomo Nation, Viejas Group of Capitan Grande Band
of Mission Indians of the Viejas Reservation rather than outright
approve such compacts due in large part to its “significant
concerns” regarding the definitions of “Gaming Facility” and
“Project” that “could be misconstrued to allow the State to regulate matters that are not directly related to gaming activities.”
In the words of Assistant Secretary Washburn:
Because IGRA is very specific about the reach of a lawful compact, we interpret these provisions as applying
only to spaces in which gaming actually takes place, to
spaces in which gaming-related funds or devices are
kept, to spaces in which other activities directly related
to gaming occur and to spaces occupied or frequented
by employees who work within the confines of the gaming operation. So, for example, the definition cannot
lawfully appl y to hotel rooms and hotel-related
spaces, such as hotel laundries and linen storage
rooms, or other areas occupied and used exclusively
by hotel guests, housekee ping and other non-gaming-related hotel employees. Similarly, the definition
should not apply to businesses or amenities that are
ancillary to gaming activities.

Despite this, we see tribe after tribe including hotels in their
compacts, intergovernmental agreements and environmental
analyses.

Recent compacts modified the definition of Gaming Facility
to include places where activities occur with the “principal purpose” of serving the Gaming Facility. This new language is still
in violation of “IGRA’s requirement that compacts may regulate
only those activities that are ‘directly related to the operation of
gaming activities.’”

C. FIGHTING BACK AGAINST STATE GOVERNMENT
OVERREACH WORKS

States may not blindly regulate Non-Gaming Spaces, regardless
of whether those physical spaces are housed within the gaming
operation. Any such regulation must instead be narrowly tailored
to address the effects of a specific gaming-related activity. State
government overreach can and should be thwarted because the
law is on Indian Country’s side.
This basic fact of IGRA was affirmed when the Pascua Yaqui
Tribe fought back against the State of Arizona when it attempted
to co-regulate a hotel that is physically connected to the Pascua
Yaqui Tribe’s casino. Rather than accept this overreach, the
Pascua Yaqui went to arbitration in 2012 and won an award in
their favor. Other tribes should be emboldened to do likewise
when faced with any overreach efforts by states or local government units even if the tribe in question has a compact that
broadly defines “Gaming Facility.” ❆
Little Fawn Boland is a founding partner of Ceiba
Legal, LLP. She assists tribes with a wide range of
economic development projects, including negotiating
two first of their kind tribal-state gaming compact
amendments in California and Nevada, a first of its
kind intertribal gaming land lease agreement approved
by the NIGC and unique New Market Tax Credit
deals on behalf of tribes including for a travel plaza,
a hotel and reservation infrastructure. Using the principles in this article she recently completed an intergovernmental agreement
renegotiation. Little Fawn can be reached at littlefawn@ceibalegal.com.
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