FANTASY
SPORTS:
YOUR ‘SUITABLE
BET’ IN INDIA

Can the ‘Dream Teams’
legally tap the cricket
frenzied Indian
population?
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antasy sports have in recent times been a sensation in

countries such as the United States and United Kingdom.
It is reported that the American National Football League

(NFL) is the most popular fantasy sport in the US and was worth
around USD 11 billion in revenue in 2013 alone, according to

Forbes. In the US and Canada, there are estimated to be around
41 million users that play fantasy sports.1 Fantasy Premier League,
the official fantasy football game based on the English Premier
League, with over 3 million users, is one of the most popular fantasy sports games in the UK.

While India has a fair amount of catching up to do, the numbers look positive. The Indian obsession with cricket is certainly
no secret. The last few years have also seen a significant rise in the
popularity of other sports and introduction of a number of
sporting events such as the Indian Super League (ISL) - a national
football league in India and the Pro Kabaddi2 League. The growth
of the sports enthusiasts is clear from the burgeoning television
viewership, advertisements, merchandising, fan clubs and so on
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associated with the rise in popularity of such sports in India. With
the number of Internet users in India expected to touch 500
million 2017, with as many as 400 million users accessing the
Internet through their mobile phones,3 India would be an obvious
destination and business choice for fantasy sports operators.
Fantasy sports generally refer to games where members of
the public are invited to build and manage virtual teams consisting of real-life sportsmen and compete against fellow users based
on statistics generated and/or points accrued by such real-life
sportsmen or teams in certain professional sporting events. Users
play a role akin to a virtual team coach and would generally have
the ability to trade, buy, sell, rotate and substitute sportsmen in
their teams before each round of matches, similar to that of a real
sports team coach.

The Matrix of Gambling Laws of India

Such as in the US, gaming is a state level legislative subject in
India. A specific law on regulating and promoting online games
of skill, i.e. Nagaland Prohibition of Gambling and Promotion
and Regulation of Online Games of Skill Bill, 2015 (“Nagaland
Bill”) was recently tabled before the legislative assembly in the

state of Nagaland in India. The Nagaland Bill
defines ‘games of skill’ to be games where there is
a preponderance of skill over chance, including
games where the skill lies in team selection or selection
of virtual stocks based on analysis. Further, it is specified that ‘virtual sport fantasy league games’ and
‘virtual team selection games’ would constitute
‘games of skill,’ and it is further clarified that
games of skill may be virtual sports based. The
Nagaland Bill is presently under review by a select
committee and has not been passed by the state
legislature yet.
There is presently no similar legislation in
other states that regulate fantasy sports. The
question then arises whether the gambling legislations, either central or state, impose any restriction or prohibition on conduct of such games.
The Public Gambling Act, 1867, a central
enactment on betting and gambling has been
adopted by certain states in India. Other states
have enacted their own legislations to regulate
gaming/gambling activities including online
gaming activities in some cases (The Public Gambling Act, 1867 along with the state-wise legislations are hereinafter referred to as “Gaming
Enactments”).
The Gaming Enactments read along with
relevant case-laws in India make an exception for
games of skill or preponderantly of skill. The
Supreme Court of India (“Supreme Court”) has
interpreted the words “mere skill” to include
games which are preponderantly of skill and have
laid down that:
competitions where success depends on
substantial degree of skill will not fall
into category of ‘gambling’; and
despite there being an element of
chance, if a game is preponderantly a
game of skill, it would nevertheless be a
game of “mere skill”.4

Whether a game is of chance or skill is a
question of fact to be decided on the facts and
circumstances of each case. Thus, games which
satisfy the test of “skill versus chance” are not
regulated under the Gaming Enactments and may
be legally offered through the physical as well as
virtual medium (including Internet and mobile)
throughout India. While deciding as to the question of “skill versus chance”, Indian courts have
adopted the test followed by the US courts known
as the “dominant factor test,” or “predominance
test.” This test requires a court to decide whether

chance or skill “is the dominating factor in determining the result of the game.”
Games which satisfy the test of “skill versus
chance” do not attract the prohibitions under the
Gaming Enactments and may be legally offered
through physical as well as virtual medium
(including Internet and mobile) throughout India
(though it may be prudent to exclude the states
of Assam and Orissa given the complicated provisions under the statutes of each of these states).
Therefore, one would need to analyze the format
of a game of fantasy sports and assess whether it
requires higher elements of skill to play the game
than mere chance.
Presently, there has been no case in India
where fantasy sports games have been tested
against the principle of skill versus chance. In the
absence of any judicial precedents, while testing
the games of fantasy sports, the Indian courts
may evaluate these games against the principles
established under principles laid down for other
games (like Rummy and horse racing) in Indian
cases as well as principles applied in foreign jurisdictions. For instance, in the case of K.R. Lakshmanan v. State of Tamil Nadu5 , the SC held that
betting on horse racing was held to be a game of
skill since factors like fitness and skill of the horse
and jockey could be objectively assessed by a person placing a bet.

Preparing for the Ultimate “Match”—
Meeting the “Game of Skill” Test

Typically, at the outset of the game, when the user
of the fantasy sports website enters a tournament,
he starts at the same footing as the other users
participating in the game. From here, the user
needs to build a fantasy team for himself based on
the players available and various factors like salary
caps or team value caps imposed.
Arguably, selection of players requires the
users to utilize their knowledge (gathered through
systematic research), attention, experience and
adroitness of sports and thorough understanding
of the scoring system and rules applicable for the
fantasy sports website. To add to the layer of skill,
the user must also find a balance among the team
members to fit within the other limitations like
maximum number of players that can be selected
from a real world team, salary caps or team value
caps imposed in the tournament.
Users may be required to assess the relative
worth of each player and choose a team that
Continued on next page
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The Indian obsession with cricket is
certainly no secret, and the last few
years have seen a significant rise in
the popularity of other sports.

Continued from previous page

would achieve optimum results. The user would generally need a
good understanding of the game, along with being updated with the
sport. One may also need to take into consideration various factors
prior to each round of games, such as playing conditions, venues of
the relevant matches, present and recent form of the players including against their respective opponent, weaknesses and other factors such as injuries, form of the team at large, age of the player and
so on. There is a substantial amount of skill involved in this assessment as users would need to be aware of the developments in the
sport and make rational decisions in their team selection prior to
each scheduled fixture so as to achieve a best-possible points tally.

Cross Border Liquidity of Winnings Pool—
An Issue Unresolved

Under the Foreign Exchange Management (Current Account
Transaction) Rules, 2000, cross border liquidity among Indian players and foreign players is a challenge.

A Slice of the Pie for Overseas Stakeholders?

Under the Foreign Direct Investment Policy (“FDI Policy”)6 of India
issued by the Ministry of Commerce & Industry, Government of
India, Foreign Direct Investment (“FDI”) is prohibited in entities
involved in:
lottery, including government, private lottery,
online lotteries, and so on; and
gambling and betting including casinos, and so on.

The terms “lottery, gambling and betting” have not been defined
under the FDI Policy. Hence, one may rely on the statutes in pari
materia, judgments, dictionaries, and so on for the meaning of these
terms.
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The intention of the policy makers seems to be to curb investment in gambling activities dependent preponderantly on chance.
Since certain fantasy sports games offered in India can be classified
as games in which the element of skill predominates over chance,
this industry should be held to fall outside the above prohibition.

Road Map Ahead

Fantasy sports have certainly gained a fair share of traction over the
last couple of years in India due to the advent in popularity of sports
such as football and Kabaddi coupled with technological advancements in the country. As previously explained, playing fantasy sports
involves a substantial degree of skill by a user due to numerous
factors elucidated above and hence such games should fulfil the “skill
versus chance” test and should not attract prohibitions under the
Gaming Enactments. Therefore, India is and should continue to be
an attractive destination for foreign fantasy sports operators to
expand their operations. ♣
1 Where everyone is a team manager, dated December 13, 2015. Available at:
http://timesofindia.indiatimes.com/india/Where-everyone-is-a-teammanager/articleshow/50156569.cms Last accessed: February 29, 2016
2 A sport of Indian origin played by teams of seven on a circular sand court.
The players attempt to tag or capture opponents and must hold their breath while
running, repeating the word ‘kabaddi’ to show that they are doing so.
3 Mobile users may constitute 80% of Internet users by 2017, dated February 20,
2016. Available at: http://economictimes.indiatimes.com/tech/internet/
mobile-users-may-constitute-80-of-internet-users-by-2017/articleshow/51070141.cms. Last accessed: February 29, 2016
4 State of Bombay v. R.M.D. Chamarbaugwala, AIR 1957 SC 699
5 AIR 1996 SC 1153
6 Available at: http://dipp.nic.in/English/policies/FDI_Circular_2015.pdf as
visited on March 10, 2016

