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>> Message from the President

IMGL Continues Commitment to
Engage With Regulators

I

By Joerg Hofmann

Joerg Hofmann

t is worth beginning by reminding ourselves what a the IMGL, although I have no doubt that the experience of
unique association the International Masters of moving around London while the transport workers were on
Gaming Law (IMGL) is. Although IMGL provides a strike reinforced American opinion on European trade
platform for networking with the leading gaming unions. We all did, however, survive and thrive. In addition
lawyers and industry figures across the globe, its fundamen- to our annual IMGL reception at ICE, which was heavily
tal purpose is education. It must be stressed, however, that oversubscribed, we conducted, for the first time, the “IMGL
this education by its members for other members and the Masterclass at ICE.” The IMGL Masterclass proved to be a
gaming industry generally must be done at
winner with the attendees at ICE.
the highest level. This is achieved through
Demand for seating exceeded the
We have organized a new
organizing conferences which people from
supply, but, fortunately, we were able to
event for the IMGL calendar:
across the globe come to attend, and our
open up new supply lines to accommo“East Meets West Regulator
publications. Casino Lawyer is very much
date the attendees.
Summit.” This event will take
part of this as one of the flagship publicaOur attention turns to Asia
place on the stunningly beautiful during the second quarter of 2014.
tions of the IMGL.
In this context, it is appropriate to Boracay Island in the Philippines, First, the IMGL will hold its annual
with the scheduled dates
mention our spring conference for 2014 in
IMGL Reception at G2E Asia, an
San Diego. From 23 April until 25 April
being 24 – 25 May 2014.
event which is growing in popularity
2014, we have put together an educational
each year. Second, we have organized
The overall objective is to
and social agenda to cater to all members.
a new event for the IMGL calendar:
create an environment where
In this regard, I must give my special
“East Meets West Regulator Summit.”
regulators and lawyers can
thanks to John Maloney and John Roberts.
This event will take place on the stuncome together in order
Through their industriousness, we have put
ningly beautiful Boracay Island in the
to transfer their knowledge
in place the framework for a very successPhilippines, with the scheduled dates
and experience.
ful conference – thank you John and John.
being 24 – 25 May 2014. The overall
I wish to draw special attention to our
objective is to create an environment
reception and dinner on Thursday, 24 April 2014. We will be where regulators and lawyers can come together in order to
“all aboard,” so to speak, the USS Midway for a memorable transfer their knowledge and experience. From a personal
evening. For the uninitiated, the USS Midway has finished perspective, this is particularly pleasing because one of my
active service, after seeing action in Vietnam and the Persian objectives as president is to make the IMGL a more inclusive
Gulf. Accordingly, for those who have signed up to this event, organization for regulators. More broadly, the event repreyou will not be condemned to six months of deck-work on sents the IMGL’s continuing commitment to engage with
the high seas!
regulators and generate further brand awareness in emergFor the San Diego conference, we have a “dual track” ing jurisdictions, particularly those in East Asia.
system in place. One track will be dedicated to global
Finally, please keep in mind our autumn conference for
gaming, while the other will be dedicated to Indian gaming. 2014, which will be held in Florence, Italy. Our final dates
As you would expect, we will be covering the most relevant have not been finally confirmed as of now, but it will likely be
topics in the gaming industry, such as mergers and acquisi- held during 5 -7 November 2014. When dates are finalized,
tions in the gaming industry, regulatory/police investiga- you will be immediately notified. As always, I encourage you
tions, payment processing, social casino gaming, and the to attend, not only for maintaining and building your profesexpansion of Internet gaming in the United States.
sional profile among your peers, but also for the chance to
ICE 2014 in London was once again a great success for visit the “birthplace of the Renaissance.” ♣

“

”
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International Developments
in Online Gaming

T

By Sue McNabb
his issue of Casino Lawyer focuses on
international developments in online
gaming. In the United States, some
gaming jurisdictions exhibit a dearth of
legislation on this current hot topic. The quest for
Internet gaming legislation in Louisiana is
illustrative.
In 2013, the Louisiana legislature passed
HCSR 1 which requested a study of Internet
gaming with the objective to educate the members
on the feasibility of Internet gaming in Louisiana.
Shortly before the 2014 session began, the
Louisiana House committee on criminal justice,
which hears gaming related bills and proposals, and
the Senate judiciary committee held a joint meeting
which was attended by many gaming attorneys
and industry executives. The net result of the
study and the committee hearing was an
acknowledgment that gaming under Governor
Bobby Jindal will not expand, a promise made by
the Governor to the voters during his first
campaign. Even with the clever argument
that Internet gaming is not an expansion of gaming but merely a “different delivery system,” any
hopes of approving Internet gaming in Louisiana
during the current session died.
The present situation in Louisiana is that even
if the legislature would approve Internet gaming,
Governor Jindal would likely veto the measure.
Thus, Louisiana continues to be one of many gaming jurisdictions in the United States hovering
around the periphery of Internet gaming in a “wait
and see” mode.
This issue of Casino Lawyer includes articles
featuring international and United States jurisdictions that address a wide spectrum of attitudes
toward Internet gaming, ranging from proactive
regulations that welcome online gaming to jurisdictions, such as many in the United States, that
have adopted a prohibition approach. The articles
address regulatory issues related to Internet gaming that are of concern to all gaming jurisdictions.
A profile on New Jersey provides an informative analysis of growth in the state’s nascent online
gaming market. In 2011, Governor Chris Christie
vetoed early Internet gaming legislation, but in 2013
Governor Christie signed legislation that legalized
Internet gaming in New Jersey. The authors

Sue McNabb

discuss the emerging symbiotic relationship between
Internet gaming and bricks and mortar casinos.
On the International front, Singapore’s
position on remote gambling is evolving. The
article on the development of legislation in
Singapore suggests parallels between the United
States attitude of “a general prohibition with
exemptions” as opposed to the United Kingdom’s
“approach of liberalised regulation.”
Bulgaria is the jurisdiction featured in the
Eastern European update, citing the country as a
well-regulated and welcoming jurisdiction for online operators. According to the author, Bulgaria’s
new gambling taxation regime gives the country “a
significant advantage” over all other Eastern European gambling jurisdictions. The update on gaming in Spain provides an overview of online gaming
history and development of the Spanish market.
The article analyzes gaming regulation and the
present economic crisis facing land-based gaming
in Spain and the issuing of new online licenses.
Next, the European Parliament’s very recently issued anti-money laundering and terrorist financing
directive is analyzed in an article on the Fourth EU
Directive. The vulnerabilities of Internet gaming
and measures directed to manage the risks associated with the market are discussed in detail.
In the Indian Gaming economic update, a
yearly feature contributed by Dr. Alan P. Meister,
Indian Gaming is compared to other gaming segments discussing the recent slower growth of the
Indian Gaming market segment.
The 2011 United States Department of Justice Wire Act memorandum, which ostensibly

Continued on page 34

Sue McNabb has worked with the state legislature and served as Assistant Attorney General for the Louisiana Department of Justice and as
an attorney for the Louisiana Legislative Auditor. She has an extensive background in corporate law in the private sector where she worked
as General Counsel of an INC 500 Company and as Vice President of
Administration with a national not-for-profit corporation.
Sue serves on the board of directors of the Louisiana
Association on Compulsive Gambling and was formerly a member of
the board of the National Council on Problem Gambling. She also
serves on the board of the Louisiana Center for Women in Government and Business and was recently appointed by Governor Bobby
Jindal to serve on the Louisiana Women’s Policy and Research
Commission. She received the IMGL president’s award for 2013.
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>> NEW DEVELOPMENTS IN JURISDICTIONS: UNITED STATES

Jurisdiction Profile: New Jersey
By Jeff Ifrah and Sarah Coffey

A

lthough New Jersey’s Internet
gaming industry only opened for
business in November 2013, its
early impact has been significant.
Casinos had online wins of nearly $10
million as of the end of January 2014.
Nearly one hundred online gamingrelated companies and associated
vendors have been granted licenses to
operate in the state. The industry has
shown such promise that lawmakers
and operators are exploring the possibility of expanding to an international
market.
It was not always clear that online
gaming would be such a success in the
state. In March 2011, New Jersey Governor Chris Christie vetoed the original
Internet gaming bill approved by the state
legislature. At the time, he expressed concern that online gaming throughout the
state would further threaten the alreadystruggling Atlantic City casinos. He
worried that even if those casinos were to

6 CASINO LAWYER • SPRING 2014

be the sole operators of the online industry, it would still harm the surrounding
Atlantic City businesses which rely on inperson gamblers to generate commerce.
What’s more, he stated that the clear language of the state constitution limited
gambling to Atlantic City and that allowing people to place bets statewide would
be such a significant change in the law so
as to require a referendum of the voters.
By the time a slightly modified bill
reached his desk again in early 2013, Governor Christie had a change of heart. A
number of significant events in the intervening years may have influenced this
decision, including a U.S. Department of

Justice opinion released in December 2011
approving intrastate online gaming, and
Nevada’s subsequent entry into the market. Or perhaps it was simply the fact that,
after so many years of declining gaming
revenues, employees losing jobs and
casinos filing for bankruptcy, it was time
to try an out-of-the box solution to help a
flagging industry. Governor Christie
estimated that the online gaming industry
could bring in $150-$160 million in revenue for the state in its first year—
certainly a big incentive for any state
trying to balance its budget without raising taxes. Whatever the reason, the governor issued conditional approval of the
bill on February 5, 2013, subject to a few
minor adjustments including higher
licensing fees and an increase in the online
gaming tax rate from 10% to 15%. The
legislature quickly adopted the revisions,
and the bill became law.
The New Jersey Division of Gaming
Enforcement (DGE) spent the next three
months crafting regulations within the
framework laid out by the law. The regulations specifically addressed areas of con-

cern regarding the potential for abuse in
Internet-based gaming, including identification, security, and problem gaming
issues. The regulations provided for multisource verification of identities to ensure
that players registering for accounts are
who they claim to be. These verification
procedures require applicants to submit
identifying information such as their name
and address and complete verification tests
drawn from third party sources (for
instance, correctly identifying a car registered in their name). The applicant’s identity is then cross-checked for age and
gambling-exclusion listings before he is
permitted to create an account. During
game play, operators are required to
prominently display clocks to let the player
know the time and how long he has been
playing. The operators must also display
information about how players can seek
help for problem gaming or place themselves on the self-exclusion list. To protect
players from cheating, the regulations
require operators to have the capability to
automatically detect and report suspicious behavior such as collusion among
players, and operators are required to keep
gaming records for ten years.
Once the regulations were issued and
the DGE began accepting applications, it
was inundated with submissions seeking
approval to operate in the state. The
biggest names in online gaming sought
out exclusive partnerships with the casinos.
A variety of related vendors including
payment
processors,
geo-location
providers, and identity verification services
applied for licenses to operate in the state.
This influx of companies seeking to do
business in New Jersey was a positive sign
for the industry’s prospects.
The initial test of New Jersey online
gaming came during the “soft launch”
week in late November 2013, during which
the systems were open for limited periods
to limited numbers of people. This period
allowed the casinos and the regulators to
test the systems from top to bottom in a
real time, real player environment. Geolo-

“

Since the launch, online
business has grown steadily—
a promising start in a state
in which land-based casino
revenues have been dropping
for seven straight years. Fiftyone thousand online gaming
accounts were opened in
the first two weeks
of registration.

”

cation capabilities were tested as out-ofstate players tried (without success) to log
on to the games. The casinos tested their
gaming systems for glitches and problems
in play. One casino, the Golden Nugget,
found during this period that it was not
prepared to launch a poker product that
met its standards. Six other casinos, however, were approved at the end of the soft
launch period and went live in earnest on
November 26, 2013.
Since the launch, online business has
grown steadily—a promising start in a
state in which land-based casino revenues
have been dropping for seven straight
years. Fifty-one thousand online gaming
accounts were opened in the first two
weeks of registration. While this number
does not strictly mean that 51,000 individuals opened accounts (since players must
open a different account with each operator), the figure certainly reflects the fact
that many people had been eagerly awaiting the start of legalized Internet gambling and took the first opportunity to get
involved. By the end of January this year,
197,782 accounts had been opened in New
Jersey. Online gaming winnings have also
risen as additional accounts are opened. In
the first full month of online gaming,
December 2013, there were $7.4 million in
initial Internet gaming revenues. In January 2014, the monthly revenue rose to $9.5
million, with $1.4 million in tax revenue
for the state.

This revenue is not evenly distributed
among the casinos. Rather, the popularity
of the casinos’ Internet gaming websites
roughly corresponds to the popularity of
their brick and mortar offerings. For
instance, the Borgata led the pack in both
casino and online wins for an individual
casino in January, bringing in $48 million
and nearly $4 million, respectively. The
Caesars brands (Harrah’s, Caesar’s, Bally’s,
and Showboat) had a combined total of
approximately $69 million in casino wins
in January, plus $3 million in online
revenues. The four remaining online
brands each brought in less than $1
million in online wins in January. The
Golden Nugget brought in the least revenue, with only $286,922 in wins. Perhaps
not coincidentally, the Golden Nugget is
one of only two online casinos which have
not yet launched a real-money poker product after experiencing numerous glitches
during the soft launch.
To date, the new revenue source of
online gaming has not been sufficient to
stem the downturn in overall gaming in
New Jersey. Total gaming wins (casino and
online) in January 2014 were $195.7 million, as compared to $205.2 million in
casino wins alone in January 2013. Still,
there is reason to believe that the potential
of online gaming in the state has not yet
been fully realized. Polls have shown that
New Jersey residents had little to no
awareness of online gaming when it first
went live in November. However, now that
it has gotten off the ground, casinos are
increasing their publicity campaigns, and
awareness is growing. A major hurdle in
the success of Internet gaming in New
Jersey has been the difficulty some
customers have had in depositing money
into their online accounts. Credit card
companies have been somewhat reluctant
to process online gaming transactions
since the legality of the transactions is
state-dependent. Visa especially has
refused to process most requested online
gaming transactions in New Jersey, citing
Continued on next page
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“

The critical next step
will be for New Jersey to
enter into multi-jurisdictional
agreements to maximize its
player base. Through cross
marketing, the online casinos
may even be able to increase
patronage to their land-based
locations by offering
tournament qualifications
and other incentives online.

”

Continued from previous page

the uncertain legal landscape of online
gaming transactions generally. MasterCard, on the other hand, has been
processing transactions with regularity.
New Jersey lawmakers are already
planning ways to increase credit card
authorizations and expand the online
player pool to maximize the potential of
New Jersey’s online gaming business.
State Senators Raymond Lesniak and Jim
Whelan—driving forces behind online
gaming legalization in New Jersey—have
proposed a follow-up bill which would
require payment processors to be licensed
and allow New Jersey gaming operators
to enter into reciprocal agreements with
other countries in which online gaming is
legal. The payment processor piece of the
legislation would require entities processing gaming payments to undergo corporate and personal background checks in
order to receive a license to operate in
New Jersey. This is meant to persuade
credit card companies that these transactions are legitimate and encourage them
8 CASINO LAWYER • SPRING 2014

to process the payments. The part of the
bill addressing international agreements
is designed to give New Jersey operators
access to a much larger market and give
players the benefit of an increased player
pool. The size of the player pool is
especially important in poker, in which
players play against each other rather than
the house. International participation
would mean that more players would be
online at all hours of the day, resulting in
less wait time and a wider variety of
levels of play.
The bill, proposed in January, has
taken on extra urgency since Nevada and
Delaware—the first two states to legalize
online gaming—entered into such a
multistate Internet gaming agreement on
February 25, 2014. That currently leaves
New Jersey as the only state with legal
online gaming which is not party to an
agreement with another jurisdiction. If
New Jersey does not start forming agreements of its own soon, it will be left either
to operate solely intrastate, or to belatedly
enter into pre-existing agreements in

which it cannot control the terms.
Online gaming is currently lagging
behind the state’s initial projections of a
$1 billion per year industry. The state
recently revised its forecasted online gaming tax revenue from $160 million down
to $35 million for the first year. However,
the steady increase in business and
prospects of future expansion indicate a
bright future for online gaming in the
state. The critical next step will be for
New Jersey to enter into multi-jurisdictional agreements to maximize its player
base. Through cross marketing, the
online casinos may even be able to increase
patronage to their land-based locations by
offering tournament qualifications and
other incentives online. Rather than being
a threat to Atlantic City casinos, as Governor Christie originally feared, online
gaming could be their saving grace. ♣
Jeff Ifrah is the founding
member of Ifrah Law, a
boutique law firm in
Washington, DC, that
handles online gaming and
other e-commerce matters.
jeff@ifrahlaw.com
Sarah Coffey is an
associate at the firm.
scoffey@ifrahlaw.com

Jeff Ifrah

Sarah Coffey

>> NEW DEVELOPMENTS IN JURISDICTIONS: SINGAPORE

Online Gambling Regulation
in Singapore
By Bryan Tan and Sally Murphy

S

ingapore is an emerging market for the gambling industry
concerned about the potential ethical and criminal
implications of allowing unregulated gambling.
In particular, Singapore regulators have become
concerned about online and mobile gambling as
many of the normal stigmas and limits are removed.
Therefore, Singapore is taking steps to ban all forms of
remote gambling, which includes placing wagers over the Internet
using a PC or mobile device, by blocking access to gambling websites.
The proposed measures (the subject of a recent public consultation) will also
inhibit payments to online gambling operators and make advertising of remote
gambling illegal.

HISTORICAL BACKGROUND

Singapore is relatively new to the gambling market but has had extremely fast
growth over the last decade. With an
estimated physical casino gambling
revenue of US$6 billion, Singapore is
now the second largest market in Asia
Pacific behind Macau. This estimate does
not include revenue generated by the
Singapore Pools (Singapore’s only legal
lottery) or turf club betting which also
adds to the total gambling revenue.
In 2005 Singapore permitted a form
of restricted physical gambling and two
casinos were introduced as part of integrated resorts in Marina Bay Sands and
Sentosa. Tourists are permitted to enter
the casinos for free although they must
pay tax to the state on any winnings.
However, Singaporean citizens and permanent residents are required to pay
entry fees of S$100 per day or S$2,000

per year in a measure designed to
discourage local gambling.
Singapore is viewed by many in
South East Asia as a “trail blazer” in this
sector, and its approach to traditional
gambling and online gambling has been
closely watched by the rest of Asia, in
particular Japan and South Korea.

LAW IN SINGAPORE AS IT STANDS

There are no specific laws to cover online
gambling, and the position is uncertain
as the relevant legislation was, in the
main, drafted pre-Internet. As a result
there is comprehensive legal and
academic debate regarding whether or
not the existing legislation in Singapore
covers online gambling activities.
The current legislative approach in
Singapore follows the model of a general prohibition with exemptions, akin to
the US approach for online gambling and

very different
from the UK approach
of liberalised regulation. By way of
example, the Totalisator Board (also
known as the Tote Board) has specific
permission to operate horse racing activities through the Singapore Turf Club
and various lotteries and sports betting
through its wholly-owned subsidiary
Singapore Pools.
There are four main pieces of
legislation that address gambling
in Singapore:

Private Lotteries Act 1952: this Act
establishes the controls and taxation
regime for private lotteries;

Betting Act 1960: the purpose of this
Act is to suppress common betting
houses, betting in public places and bookmaking. Although this does not address
online gambling it could be argued that
particular provisions are wide enough to
prohibit the running of gambling
websites in Singapore (unless one of the
exemptions applies);

Common Gaming Houses Act 1961:
this Act is intended to prohibit the
Continued on next page
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Singapore skyline with view of Marina Bay Sands

use or establishment of common gaming
houses, public gaming and public lotteries.
Under this Act it is unlikely that an individual who uses online gambling sites in
private would be committing an offence,
but it is possible that an individual who
accesses and uses such sites in a public
location, for example an Internet cafe,
would be in breach of this legislation; and
Casino Control Act 2006: this Act
regulates casinos and gaming in casinos,
but it does not directly consider or impact
online gambling.

Despite the absence of specifically
drafted legislation, the general consensus
is that operating online gambling services
which are specifically targeted at Singapore citizens would be likely to breach the
existing laws although there is no express
law to that effect. Therefore, there has
been a recent drive by Singapore regulators to put new regulation in place that
will explicitly deal with the issue of online
gambling in Singapore. This commenced
with a public consultation which closed on
10 January 2014. The results of this consultation have not yet been made public but
early indications suggest that Singapore
will imminently introduce legislation
10
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prohibiting online gambling with specific,
tightly controlled exemptions. There have
been various media reports that Singapore
Pools is preparing to launch an online
gambling website and is reportedly discussing the matter again with various government agencies, including the National
Council on Problem Gambling, in the hope
of assuaging the government’s concerns
regarding the dangers of online gambling.

Proposed regulatory developments

There are broadly two approaches that
other jurisdictions have taken to the regulation of online gambling. The United Kingdom, at one end of the spectrum, has one of
the world’s largest legal online gambling
markets and operates a very permissive regulatory regime. On the other hand, the
United States has introduced a restrictive
approach, banning online gambling with
certain exemptions in particular states.
In May 2013 Mr. S. Iswaran, Singapore’s second minister for home affairs,
trade and industry, gave a speech at a
casino regulation symposium where he
strongly indicated that Singapore would
follow an approach used by other cities,
including Hong Kong, that allows a limited form of specifically licensed remote
gambling through a regulator1.

Considering the arguments in
favour of permissive approach

Collection of tax revenue
Online gambling has the potential to
generate a large amount of income for
companies who operate in a jurisdiction
where such activity is permitted. The
collection of tax revenue for such activity
can therefore be quite lucrative for the
relevant jurisdiction. For example, in the
UK the 15% tax rate on a remote gambling
industry estimated at £2 billion is expected
to generate tax revenues of approximately
£300 million per year.

Enforcement challenges
The experience of the US has shown that
implementing measures to block online
gambling, for example ISP and transaction
blocking techniques, are quite easily
circumvented by gambling operators.
Singapore is mindful of these challenges.
As noted by Minister Iswaran, “We recognise that there are practical challenges to
this effort, not least because technological
change will render complete eradication
difficult.”2
However, as there are a limited number
of ISPs located in Singapore this enforcement mechanism may be more successful
than it has proven to be in the U.S.

Prohibition leads to a black market
It could be argued that prohibiting online
gambling entirely would not eradicate the activity but instead lead to a black market of unregulated sites. This would potentially be more
dangerous for consumers as there is a greater risk
of such sites being unscrupulous about who their
customers are, not implementing strict controls
regarding identity verification, protections for
problem gamblers or age limits.
If the market is regulated then consumers
are more likely to use licensed sites rather than
resort to a black market site. This means that the
government could focus its attention on ensuring
that licensed sites comply strictly with the terms
of the licence, for example by strictly monitoring
age controls, introducing measures designed to
protect problem gamblers, paying the relevant
duty and reporting suspicious activity.
Competition drives innovation and
better service for consumers
Allowing open competition between online
gambling operators encourages a better experience for consumers. This is because there is more
pressure for operators to offer new games and
introduce better odds for players as well as to
provide a better customer service. If Singapore
regulators want to retain a competitive model,
they may consider allowing the incumbent suppliers to benefit from exemptions.

Considering the arguments in favour
of restrictive approach

Problem gambling/addiction
Although Singapore has permitted forms of physical gambling, these measures have been introduced with restrictions in an attempt to protect
Singapore citizens and permanent residents from
the dangers of problem gambling and addiction.
These concerns are arguably even stronger when
considering online gambling because a lot of the
perceived stigma of being seen to be gambling
disappears as it can be done in the privacy of one’s
own home or even one’s own mobile phone.
Because online gambling can be done in a
very secretive way, it may be less likely for those
suffering from an addiction to be identified and
helped by family members, friends or others.

Youth gambling
Online gambling also presents some concerns
regarding the ability of young people to bypass
age checks. Although this is also a risk with physical gambling, underage gambling is more
straightforward to police. In addition, as Minister Iswaran highlighted, “Remote gambling … [is]
… ubiquitously and easily accessible through the
Internet and mobile applications, especially by a
younger and more tech-savvy generation”.3

Criminal uses/money laundering
There are other concerns that Internet gambling
may prove easier for organised crime groups to
use for money laundering purposes. Such groups
would only need to open an online gambling
account with a large amount of money, gamble a
few times and then close the account, cashing out
the money. The money would then appear to be
gambling winnings.

LIKELY SINGAPORE APPROACH

The combination of Singapore’s existing restrictive regulatory approach and Minister Iswaran’s
comments regarding the government’s current
preferred regulatory stance seem to indicate that
Singapore will follow the examples of the US and
Hong Kong and introduce a model that prohibits
online gambling but allows for certain limited regulated exemptions. At this stage, there is little to
indicate precisely what exemptions are likely to be
considered by regulators, although the reported
steps being taken by Singapore Pools suggest that
the existing licensed operators consider it likely
that they will fall under an exemption.
It will be interesting to see the practical and
regulatory steps taken to enforce such legislation,
particularly during major sporting events such as
the World Cup (assuming the legislation has been
implemented by this stage), especially given the
challenges that other jurisdictions have encountered in this area. ♣

Bryan Tan (Partner) Pinsent
Masons MPillay, Singapore

Bryan is head of Pinsent
Masons MPillay’s technology
media and telecommunications practice in Singapore
and has practised since 1997.
In addition to gambling
regulation and contracts, his
practice also covers media
transactions, IP, outsourcing,
telecommunications and data
protection.
Sally Murphy (Solicitor)
Pinsent Masons MPillay,
Singapore

Sally is an English law
qualified solicitor in Bryan’s
team. She has experience in
gambling regulation,
outsourcing, commercial
contracts and data protection.

Taken from a speech at the Casino Regulatory Authority
symposium on 10 May 2013 by Mr S Iswaran
http://app.cra.gov.sg/public/www/speech_item.aspx?sid=183
2
Supra note 1
3
Supra note 1
1
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>> NEW DEVELOPMENTS IN JURISDICTIONS: BULGARIA
National Assembly is the
unicameral parliament and body
of the legislature of Bulgaria

BULGARIA: The Best Regulated Gambling
Jurisdiction in Eastern Europe
By Nadya Hambach

A

s of January 1, 2014, Bulgaria has a new gambling taxation regime. One
and a half years after the new Gambling Act (“Act”) was established (July
1, 2012), the tax base for gambling has changed from a turnover to Gross
Gaming Revenue (GGR). The Amendments in the Act (“Amendments”) give the
country a significant advantage over all other Eastern European gambling jurisdictions, affording the operators the opportunity not only to enjoy the advantages
of obtaining an EU license but also to explore the potential of an ever growing
gambling market.
Such a positive political move for taxation changes is backed up with balanced
and favorable gambling regulations, foreseeing realistic market barriers. Therefore,
the recent significant international interest
in Bulgaria should not be a surprise. In
addition, low corporate tax and highly
qualified and low priced technical special-
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ists make the country not only attractive
for local licensing but also for local establishment. Since the beginning of 2014,
two big international operators have been
already granted licenses – Pokerstars and
Betfair. They joined Maltese-based Efbet
and Eurofootball and state-owned “Bulgarian Sports Totalizator”. Several more

online gambling applications of international operators are pending.
The Amendments assured that as of
January 1, 2014, the taxation of any online
games in Bulgaria would be based on GGR
with a 20% tax rate. For games in which
fees and commissions are collected (such as
poker), the tax rate will be 20% of the
collected fees. In addition, a single fee for
the issuing and maintenance of a five/ten
years’ license in the amount of approximately EUR 50,000 (BGL 100,000) applies.
The GGR-based taxation is not a part of
the common tax system, but rather it is an
administrative fee regulated entirely in the
Act instead of the tax laws. This predetermines no taxation arbitration with these
amounts due.

A question, which still needs an
official authority’s confirmation, is whether
the newly introduced requirement for an
authorised local representative for any
licensed operator- not established in
Bulgaria but established in any other EU,
EEA country or Switzerland- presupposes an establishment of a place of
economic activity in the country, hence a
local corporate tax payment obligation.
The definition for the “authorised local
representative” in the Act overlaps the
definition for a “place of economic activity”
in the country in the Tax-Insurance procedure code. Nevertheless unofficial interpretations by outstanding taxation experts
show that the local representative for any
foreign online operator would not create in
itself a “place of economic activity” in
Bulgaria. Yet, any operator who decides to
have an establishment in Bulgaria can take
advantage of a favorable and sustained
corporate tax – only 10%. The corporate
tax rate has not been changed in the country in the last eight years regardless of the
political governmental changes. Local establishment might be strongly supported
by other economic arguments such as a
very well-educated and qualified labor
force at insignificant costs.
In addition to the new taxation
regime, Bulgaria has one of the most
balanced gambling regulatory programs in
Europe. The Act gives the opportunity to
any operator to obtain a local license, without the need to establish a local company. It
is enough that the operator has an establishment in any other EU, EEA country or
Switzerland. The same is valid for the
operator’s main server. The server might
be located in any other EU, EEA country
or Switzerland. Nevertheless a local control
server in Bulgaria is required. The central
computer system of the operator should be
able to register and verify players and provide real-time information flow to a server
of the National Revenue Agency (“NRA”)
and State Commission on Gambling
(“SCG”), assuring compulsory online registration for each gaming transaction. Payments could be performed through a local

bank or through a bank licensed to operate
in any other EU, EEA country or Switzerland and authorized to operate subject to
the Credit Institutions Act in Bulgaria.
The required investments shouldn´t
necessarily be made in Bulgaria but could
be made any other EU, EEA country or
Switzerland. On another note, a restriction
which the Act imposes on applicants whose
shareholder is an offshore company should
be carefully considered in line with the
provisions of the newly adopted Act on the
relations with companies registered in
preferential tax regime jurisdictions. The
operators could also operate a “dot com”
domain instead of only “dot bg”.
Only licensed operators are allowed to
advertise in strictly regulated way. This
appears to be the main hurdle for the unlicensed operations in the country and
proves to be significantly more efficient
than the blacklisting, which was introduced
back in June 2013 and still grows dynamically (as of 28 January this year, it includes
185 domains). Even if blacklisted, domains
are still accessible by the majority of
Internet users through partner sites.
As mentioned above, the Amendments introduce a new requirement for any
operator established not in Bulgaria but in
any other EU/EEA country or Switzerland to have an authorized representative
in Bulgaria, granted with rights to execute
agreements and represent the operator
before Bulgarian authorities and courts.
The Amendments also permit the operators to perform any other business activity
apart from organizing gambling, which
was not the case until now.
The administrative burden during the
licensing process for any applicant, registered in another EU, EEA country or
Switzerland is aimed to be reduced when the
operator already has a license issued in any
of these jurisdictions. The Bulgarian Parliament has further stimulated the licensing
of online operators by approving amendments that allow the operator to be removed
from the blacklist even before being granted
a license if the online operator applies for
removal no later than March 31, 2014.

Together with the positives, Amendments introduce some controversial provisions as well. They stipulate for the first
time responsible gambling rules by giving
the SGC the authorisation to organise
compulsory gambling prevention campaigns. In addition, annual compulsory fees
for financing such campaigns will apply to
online operators – approximately EUR 25
000 (50 000 BGN). Secondary legislation
in this regard will be adopted in the near
future, expectedly making the standards
more clear. It has been already proven that
the key to the prevention of a gambling addiction should not be associated only with
administrative prevention measures. In the
contemporary e-world the administrative prevention measures alone appear to
be insufficient to reach effectively and efficiently the set regulatory goals. Self-regulation and co-regulation can offer adequate
support methods to make a substantive and
positive difference. It is likely that problem
gambling issues might also be raised again
in the near future, especially when the
effect from the above gambling prevention
campaigns becomes clear. In addition the
Amendments impose much stricter administrative sanctions for illegal operations.
Despite the few controversial amendments, the efforts of the Bulgarian Parliament must be highly appreciated. Instead
of concentrating on blocking measures
(such as ISP and/or payment blocking), the
regulator sought the best practices and introduced a regulatory framework which
gives online operators promising conditions
to work legally in the Bulgarian market. ♣
Nadya Hambach is a Bulgarian
gaming lawyer with more than
ten years of experience and a
general member of International
Masters of Gaming Law. Since
2013 she has been a European
Lawyer in Munich as well.
Nadya possesses a Master in Law degree from
Sofia University (2004) and LL.M. from the
University of London, UCL (2011). At the
moment she leads the gambling legal practice at
the Sofia based Velchev&Co. law office.
nadya.hambach@vlaw.bg
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>> NEW DEVELOPMENTS IN JURISDICTIONS: SPAIN

Latest Developments in Spanish
Online Gambling Regulation
By Blanca Escribano and Marcos Garcia-Gasco

I

n May 2014, the much-awaited Spanish Law 13/2011 on Gambling
Regulation1 which liberalised online gambling at a national level will
have its third anniversary. Before that law was introduced,
online gambling was banned in Spain pursuant to certain
provisions contained in the anti-smuggling legislation. During
the legislative process, the land-based gambling industry
pressured the government, first demanding the withdrawal of
online market liberalisation, and then, the closure of dozens of gambling websites based abroad and operating in Spain.

Regulatory Framework

Historically, land-based gambling has been
overseen by the Spanish Autonomous
Communities. With the exception of the
lottery monopoly, which has been traditionally – and is still today – a state function, Spanish Autonomous Communities
have had, and continue to have, the legislative power over land-based gambling
regulations.
This being so, in 2011 the Spanish
Government was faced with a bleak
picture: dozens of foreign gambling companies ex lege operating in the Spanish
market, land based operators calling for
the illegalisation of such activities (and
achieving some success in the Courts), and
the existence of very fragmented gambling legislation in the hands of the
seventeen Autonomous Communities,
which was clearly not appropriate for an
eventual regulation of Internet activities
(with an obvious supra-regional focus).
Against this backdrop, the Spanish
government held the reins in order to
approve online gambling regulation that
followed a national approach. Indeed, the
main aim of this regulation, as stated in its
14 CASINO LAWYER • SPRING 2014

e x p l a n at o r y m e m o r a n d u m , i s t o
harmonise the regulation of online gambling in Spain, an activity which clearly
transcends regional boundaries.
In that context, the new Gambling
Regulation was born. Since then, Gambling Regulation rules on online gambling
activities operating at a national level
regulate all electronic, interactive and
technological gaming operations, including the Internet, TV, mobile phones, and
any other interactive communication
system where physical features play
an ancillary role. Concurrently, regional
authorities also have the power to regulate
online gambling within their respective
territories.
Almost three years have passed since
the approval of the Gambling Regulation,
and we have witnessed the efforts of both
private operators and public authorities in
order to ensure a solid legal and regulatory framework. However, further developments are now under way, and it seems
that dark storm clouds are now gathering
over the Iberian Peninsula. Proposals for
extending the list of lawful online games,

in particular slot games, and the very real
prospect of issuing new online licences,
have poured cold water on the hopes of
the traditional land-based sector, which is
already seriously affected by the economic
crisis. In the opposite corner, the online
industry welcomes these changes: it
appears as though the Spanish economic
crisis has been a great opportunity for the
development of the online gambling market. We should not forget that the introduction of the Gambling Regulation and
future legal developments also bring with
them important economic connotations.
While the explanatory memorandum of
the Gambling Regulation and the recent
proposal for the introduction of betting
exchanges and slot games established that
regulation on online gambling is intended
to protect users and participants in gambling activities as well as society as a whole
from the potential adverse effects of such
activities (money laundering, illegal gambling or other fraud), the Spanish State,
which as mentioned bears the powers
relating to online gambling, will be the
eventual beneficiary of the significant
taxes arising from online gambling. For
this very reason, some Autonomous
Communities have supported land-based
operators in order to protect traditional
activities from online competition since,

as explained, they continue to have jurisdiction over land-based gambling (and
above all, retain their tax revenue).

New regulation on slots
and betting exchanges

Under the Spanish Gambling Regulation,
gambling comprises any activity in which
sums of money (or money’s worth) are put
at risk on the basis of future uncertain
results, which determine the transfer of
those goods or money between participants, regardless of whether skill or
chance is primarily involved. Based on the
wording of the law, any game not
expressly contained in the Gambling Regulation (or included by way of future legal
developments) will remain prohibited.
Until today, the list of lawful games
included the following regulated games:
lotteries (which remains a national government monopoly), betting (including
sports and horseracing pools and fixedodds betting and other forms of pool and
fixed-odds betting), raffles, contests and
other games (in particular poker, bingo,
roulette, Black Jack and baccarat).
As a result of pressure from the
online sector, and despite the aggressive
campaign from some land-based operators
against their online gambling rivals, in
April 2013, the Spanish gambling watchdog, Dirección General de Ordenación del
Juego (DGOJ), announced that it would
allow online slots and betting exchanges.
The aim of both initiatives is to widen and
develop the online offering in order to
satisfy the demand of the market relating
to those products but with the benefit and
protection of the inherent guarantees
associated with the regulation.
After nearly a year of cautious
consideration, the DGOJ has begun
formal proceedings to authorise slots and
betting exchanges in the Spanish market.
The adoption process has only just begun,
and it will be a long and thorny journey,
but at the same time these changes offer
operators boundless opportunities. On

19 February 2014, both projects were
presented by the DGOJ to the Gambling
Policy Council2 (GPC). Once GPC observations have been assessed, draft Orders
shall be made available to the public (gamblers associations, operators and other
experts), who will be able to submit their
comments to the DGOJ. Despite the
challenging debate that will take place in
the coming months, regulations are
expected to be approved within 2014.
Draft Orders, which have not been
published officially, were leaked to the press
recently. Although the draft Orders are not
definitive and many questions remain open
(for instance, limits on stakes, maximum
prizes, or technical type-approval requirements), some other attractive elements of
the regulation have already been released.
For example, new rules will allow
progressive jackpots, an innovative automatic gambler mode and B2B operators
will not be able to offer casino services to
operators who are not legally established in
the country.
It is very likely that the most remarkable new development (as explained
below) is the official announcement of the
DGOJ confirming that the Spanish market will re-open to new operators.
Alongside the launch of these draft
Orders, the DGOJ has decided to issue, for
the second time since the Gambling Regulation was passed three years ago, a new
tender that will allow new operators to
enter the Spanish market.

New online licences
will be issued

The Gambling Regulation established two
different licensing categories and entitlement procedures. Operators providing
services to the Spanish territory are
required to obtain a general licence (as
operator) and single licences for any kind
of game offered.
In Spain, the number of general
licences to be granted by the DGOJ is, in
principle, unlimited. Nevertheless, the

gambling authority is entitled to limit the
grant of licences based on the protection
of public interest and prevention of gambling addiction.
On 1 June 2012, the DGOJ issued the
first online gambling licences in Spain. A
total of fifty-three online companies (both
national and foreign) were legally authorised to develop their gambling activities
in the country (only two operators have
given up their licence since then). These
licences were granted not only to gambling operators but also to media groups
and advertising companies. To date, this
has resulted in what seems to be an
excessive number of licences for the size
of the Spanish market and, even though
some licensed operators have never operated in the market before, just a handful
of operators (Bet365, PokerStars,
Bwin.Party, William Hill and 888) hold 85%
of the market share.
As indicated in the previous section,
one of the most significant milestones of
the new regulation is the re-opening of the
Spanish market through a call for tenders
in respect of the grant of new general
online licences to operate in Spain. The
Gambling Regulation imposes an obligation to wait at least eighteen months
between any two licensing tenders.
This time period has already passed since
the last tender in June 2012, and while it is
true that no precise target dates have been
set yet, the DGOJ has officially confirmed
that a new tender, linked to the approval
of the new drafts, will take place. Despite
the market structure concerns highlighted above, legalisation of slot games,
one of the most popular gambling games
amongst Spaniards, will address the long
overdue demands. This would make the
Spanish market a more attractive field for
operators and, at the same time, will help
to readjust the number of competitors
operating in Spain in the near future, some
of which plan to use this market as a
bridge to the Latin American market.

Continued on next page
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DGOJ extends the list of other
online lawful games

Slot games and betting exchanges have not
been the only privileged games that have
slipped into the Spanish market. The Ministry of Finance, through the DGOJ, has
also recently published the Order
HAP/1998/20133 amending the pre-existing rules for several types of games, in
particular, betting and bingo.
In the betting field, the existing restrictive obligations have been relaxed by the new
Order, allowing online gambling operators
to decide the type of bets they want to offer
within the framework of betting activities.
Until the approval of this Order, the entitlement to determine the betting catalogue of
events (the list of betting games which
Spanish licensees can lawfully offer) had been
reserved to the DGOJ. New Order
HAP/1998/2013 enables online operators to
create their own product catalogue without
specific consent from the DGOJ.
Notwithstanding the foregoing, there
are some rules that new betting catalogues
must comply with: bets contrary to the
Spanish Constitutional principles and
rights are prohibited; operators must keep
a copy of the catalogue offered for a sixyear period (notification to the DGOJ in
case of amendment is not required); and
general provisions from the Gambling Regulation are still applicable to new betting
catalogues approved by online operators.
In a further extension to the bingo
market, online operators are now entitled
to offer any variety of bingo (e.g. not only
based on numbers but also in colours,
symbols and so on).

Impact of future legal
developments

Very recently, the Market Unification Act4
has also been approved. This Act seeks to
ensure the development of trade and service activities under the same conditions
throughout Spain, regardless of the
regional legal barriers already described,
and seeks to address the existing inconsistencies. However, some Autonomous Com16 CASINO LAWYER • SPRING 2014

munities have already expressed
that this law encroaches upon or
undermines their competences;
therefore, they are determined
to contest this in Court.
The other focus of attention has to be the huge number
of regulations that are still pending approval. Although they are
not specifically related to gambling, they will have an impact
on the provision of online services and so their approval, scheduled for 2014, is eagerly
anticipated. Examples include
the forthcoming new EU Data Protection
Regulation, the Network Security Directive,
the General Telecommunications Act and
the Intellectual Property Act at national
level. All of these laws will have a major
impact on the online gambling industry.

Land-based turbulences

Continuing turbulences have swept the
traditional land-based industry for some
time. Las Vegas Sands (LVS) finally
dropped plans to develop the mammoth
EuroVegas resort-casino project in Spain.
The traditional land-based industry saw
this project (with an estimated investment
of US$35 billion and led by the gambling
industry tycoon Sheldon Adelson) as a
kind of massive icebreaker in support of
their historical claims. The national
government and Madrid regional government prepared a battery of regulations
and incentives in order to bring considerable legal concessions to resort-casinos.
Such measures could not involve the grant
of aid to a single enterprise as that would
infringe competition law rules; therefore,
incentives had to be applicable to the whole
land-based sector. Indeed, the regional
government has already authorised the
opening of two casinos in metropolitan
Madrid. Unfortunately, strong demands
from the investors overstepped the
mark, and negotiations broke down at the
end of 2013 when LVS decided to re-route
the investment towards Asia.
Added to this is the difficult situation
that Codere, the biggest Spanish gambling

firm, is on the verge of insolvency. Talks
with creditors to renegotiate the company’s
debt have not yet borne fruit, and the group
is getting ever closer to insolvency.
The seriousness of the crisis hitting
the traditional gambling industry has given
the online sector support to grow. After all,
a government deprived of income has
found a source in online which it did not
have in the traditional sector. In fact, online
gambling in Spain offers an exciting
panorama from both the regulatory and
economic perspective. There are challenging regulations around the corner and
other crucial questions still to answer. One
such debate, the possibility for Spanish
operators to share liquidity with other
Member States, continues unabated. Nevertheless, some strides have been made on this
matter; proposals are on the table and some
countries are still considering this possibility. This is just one example of how the
gambling industry is responding to the
current challenges facing it in Spain. ♣
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MEMBERS IN THE NEWS
Constance Jones NAMED AGEM
Director of Responsible Gaming
The Association of Gaming Equipment
Manufacturers (AGEM) announced on
January 9, 2014, the appointment of
Constance Jones as AGEM Director
of Responsible Gaming.
A twenty-year veteran of the
gaming industry, Jones previously
served as Director of Responsible
Gaming for International Game Technology (IGT) and has been dedicated
exclusively to responsible gaming for the
past fourteen years. In her new role with
AGEM, she will create the AGEM
Responsible Gaming Policy and Plan,
provide the global AGEM membership
with quarterly reports on responsible
gaming technologies and their business
implications and represent AGEM with a
variety of organizations and at industry
events, conferences and trade shows.
“Appointing Connie to the position
of AGEM Director of Responsible
Gaming is a natural extension of our
organization’s efforts and a reflection of
the growing influence of AGEM,” said
Thomas Jingoli, President of AGEM.
“She is widely considered the preeminent expert from the supplier side
on problem gambling issues and will
continue to be at the forefront of an

issue our industry
is committed to
addressing in a
smart and
thoughtful way.”
“AGEM has long
been committed
to responsible
gaming organizations and
issues and I am
Constance Jones
pleased and
honored to join AGEM and represent our
128 member companies from 19 different countries,” Jones said. “It’s important
that the suppliers participate in the
process to address problem gambling
issues and contribute to the improvement
of research, education and treatment
options. Furthermore, expansion of
interactive gaming is providing new
challenges for gaming manufacturers
that I can assist with in my new position.”
Jones also currently serves on
the Boards of the following: National
Council on Problem Gambling; Nevada
Council on Problem Gambling; The
Problem Gambling Center; Global Gaming Guidance Group (G4), Amsterdam
and the American Lung Association.
For more information,
visit www.AGEM.org.

Galaxy Gaming Appoints Norman H. DesRosiers to Board of Directors
Galaxy Gaming announced on February
3, 2014, that Norman H. DesRosiers has
agreed to join the Company’s Board of
Directors, effective March 1, 2014. Mr.
DesRosiers is widely recognized as a
leading regulator of Native American gaming with over twenty years experience. In
2011, Mr. DesRosiers was awarded the
coveted “Gaming Regulator of the Year”
award by the International Masters of
Gaming Law. Mr. DesRosiers’ impressive
credentials as a regulator are discussed in
the Autumn edition of Casino Lawyer in a
feature article on Mr. DesRosiers.
“I am very pleased to join the Board
of Directors of Galaxy Gaming,” said Mr.
DesRosiers. “I look forward to working
with CEO Robert Saucier and senior
management in directing the course of the
Company and to enhance its future
growth and profitability. I intend to exercise my fiduciary responsibilities diligently

and apply my extensive regulatory experience, ensuring maintenance of the highest
levels of regulatory compliance.”
Robert B. Saucier, Galaxy’s CEO
and Chairman of the Board, commented
on Mr. DesRosiers’ appointment: “I am a
strong believer in having a solid Board,
and I believe it all starts by attracting
‘A List’ talent. Clearly, with Norm we
recruited the ‘best of the best’ and are
thrilled to have him join our dynamic team
and contribute to our continued success.
Most people in the gaming industry know
Norm or, at least, know of him. His knowledge, experience and connections with
Native American Tribes throughout North
America are second to none and are
expected to bolster our efforts to increase
our footprint in Tribal Gaming. I am
extremely pleased that Norm is a part of
the Galaxy Gaming team,” concluded
Mr. Saucier.

Interactive Gaming Council (IGC)
Appoints Long Time IMGL Member
as New Chief Executive
The Interactive Gaming
Council (IGC)
announced the selection of
IMGL associate member
Keith Furlong as the trade
association’s new Chief
Executive Officer. Furlong,
who served as IGC Deputy
Executive Director since
Keith Furlong
2000, has been involved
with casino regulation and online gaming for over
fifteen years. He previously served as the Public
Information Officer and Legislative Liaison for the
New Jersey Division of Gaming Enforcement in
the Attorney General’s Office. He will remain as a
member of the IGC Board of Directors. His prior
service on the Board was due to his position with
past IMGL president Frank Catania’s company,
Catania Gaming Consultants, an international
gaming consultancy.
“I am thrilled to be given an opportunity to
work alongside a Board of Directors with their
extensive business experience to lead the IGC
forward,” said Furlong. “The IGC continues to
be a voice for the responsible interactive gaming
industry, making the case for regulation and
player protection to governments, gaming regulators and policy makers throughout the world.
The IGC continues to emphasize that perceived
problems of underage and problem gambling can
best be resolved through a combination of up-todate technology, proper internal controls and
regulatory oversight.”

2014 Edition of Indian Gaming Industry
Report Released
In March 2014, Alan P.
Meister, Ph.D., Principal
Economist with Nathan
Associates and a California-based member of
IMGL, released the new
edition of his annual
Indian gaming study, the Indian Gaming Industry
Report. In its twelfth year of publication, the study
provides comprehensive and up-to-date nationwide and state-by-state data and analysis on
Indian gaming in the United States. A summary
of the study’s findings is included in Dr. Meister’s
article starting on page 20 of this issue of
Casino Lawyer.

CASINO LAWYER • SPRING 2014 17

>> NEW DEVELOPMENTS IN JURISDICTIONS: EU

New EU Anti-Money Laundering
Directive to Affect I-Gaming
By Christine Duhaime

O

n March 11, 2014, the
European Parliament approved
its first reading of anti-money
laundering legislative amendments
designed to modernize Europe’s antimoney laundering directive in what will
become the 4th AML Directive (AMLD).
The AMLD adopts some of the 2012
Recommendations of the Financial Action
Task Force that require a risk-based
approach to anti-money laundering (AML)
and counterterrorist financing (CTF) and
introduces a consistent and harmonized
treatment of AML/CTF across member
states.
Importantly for the gambling sector,
the AMLD expands the definition of
“obliged entities” (i.e., those entities that
report to a Financial Intelligence Unit
(“FIU”)) to cover all providers of gambling
services. Currently, only casinos are
obliged entities, and there was confusion as
to whether online casinos were required to
comply with AML/CTF legislation.
“Providers of gambling services”
means any entity that provides any service
involving wagering a stake with monetary
value in games of chance (including games
of chance with an element of skill) such as
lotteries, casino games, poker games and
betting transactions, whether land-based
or electronic.
The rationale for the expansion in the
scope of gambling activities is to address
evidence that was presented to the European Commission of vulnerabilities of
Internet gambling to money laundering
and terrorist financing, and in particular,
to ensure that organized crime is prevented
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from laundering funds through the
gambling sector.
Importantly, however, although the
definition of gambling services is
expanded for AML purposes, member
states will be able to exclude those gambling services that they determine are low
risk but only if they seek the advance
consent of the European Commission.

Changes Introduced by AMLD

The AMLD, as it will apply to the gambling sector in Europe, will introduce fairly
significant changes to the AML/CTF
regime. The most obvious change is the
expansion of AML/CTF to all gambling
services, but in addition to that, there are
additional changes as described below.
Customer Due Diligence
The customer due diligence requirements
have been revised in the AMLD. Gambling

companies will have to apply customer due
diligence measures when carrying out
transactions amounting to €2,000 or more.
Online gambling companies will have to
conduct due diligence at the establishment
of the business relationship, regardless of
the threshold. The requirement for online
gambling companies to conduct due
diligence at the establishment of the business relationship effectively means every
gambler will have to be identified. Identification is the only activity signaled out for
the applicability of customer due diligence
for every transaction.
PEPs
One of the most significant changes for
AML compliance purposes is an expansion
of the provisions on dealing with politically exposed persons (“PEP”). PEPs
represent a higher risk of potential
corruption and money laundering by

virtue of the political positions they hold. In addition
to foreign PEPs with functions outside the EU, the
AMLD now covers domestic PEPs (i.e., individuals
who have been entrusted with an important political
function in a EU Member State), and PEPs affiliated
with international organizations. Essentially, these
PEPs are directors, deputy directors and members
of the board or an equivalent function of the international organization. Generally, the PEP definition
includes, among others, heads of state, members of
government, members of parliaments and judges of
supreme courts pursuant to the Implementing
Directive 2006/70/EC. Also included are family
members, including spouses, partners, children and
their spouses, parents and close associates. The gambling sector will now be required to apply enhanced
due diligence to PEPs and international organizations, and there is concern that the expanded definition of PEPs widens the group of potential persons
required for compliance purposes immeasurably and
may render compliance unmanageable. Moreover,
the changes regarding PEPs include the requirement that obliging entities consider former PEPs as
high risk and apply enhanced due diligence to their
transactions, even though their term of political
office may have expired.
Beneficial Ownership Database
Another change is to corporate beneficial ownership.
To address ongoing issues of the lack of corporate
transparency and secrecy of beneficial ownership,
the AMLD requires entities and trustees to maintain adequate, accurate and up-to-date information
on beneficial ownership and to make it available to
obliged entities and regulatory agencies. Each member state will now publish lists of all the shareholders and beneficiaries of trusts and private companies.
With respect to gambling services providers,
changes in beneficial ownership will have a significant impact because the owners and controllers of
all of the I-gaming entities will now be in the public domain. Places like British Columbia, Canada,
Hong Kong and Vietnam will remain among the few
jurisdictions where corporate secrecy is protected.
Risk Assessments
Perhaps the most significant change is the application of a targeted and risk-based approach in the
AMLD. This means that obliging entities will need
to understand the money laundering and terrorist

financing risks that apply to their sector and, specifically, to their operations, and adapt their AML/CFT
compliance programs to address the nature of these
identified risks. The aim of moving to a risk-based
approach is to allow obliged entities to target their
resources more effectively and apply preventative
measures that correspond to their specific risks by
developing tailored compliance plans to address risks.
The exercise for compliance purposes will involve
taking appropriate steps to identify and assess money
laundering and terrorist financing risks by taking
into account factors such as customers, countries or
geographical areas, services provided, types of monetary transactions and payment methods, and delivery channels. Gambling services providers will then
be required to have in place, policies, controls and
procedures to mitigate and manage effectively the
money laundering and terrorist financing risks identified at the level of the obliged entities. The policies,
controls and procedures will be required to include
standard compliance risk protocols such as steps for
customer due diligence, reporting obligations, record
keeping requirements, internal control systems,
structure and operation of compliance management,
and employee screening and training in respect of
AML/CTF training. If necessary, the compliance
program should also include an audit function to test
internal policies, procedures and controls.
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FIU Cooperation
Under the AMLD, FIUs will enter into MOUs for
improved cooperation and information sharing in all
matters related to the goal of combatting money
laundering and terrorist financing. FIUs receive,
analyze and disseminate information and reports
about suspicions of money laundering and terrorist
financing from obliging entities but thus far have not
engaged in sharing that information cross-border as
effectively as was anticipated. With respect to
gambling services providers, the AMLD also
requires that competent authorities have additional
supervisory powers, including the ability to conduct
on-site inspections to combat money laundering and
ensure compliance with national laws implementing
the AMLD.

What Happens Next?

The AMLD will go before the EU Council for consideration. It is possible that more changes will be
implemented before the AMLD is implemented. ♣
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DEVELOPMENTS
>> NEW
IN NATIVE AMERICAN GAMING

Indian Gaming Outpaced by Commercial
Casino and Racino Segments
By Alan P. Meister, Ph.D.

O

ver the years, Indian
gaming in the United
States has undergone
an incredible transformation.
In 1988, about 80 tribes operated bingo halls and card
rooms, generating approximately $121 million. In 2012,
the most recent year for which
data are available, 243 tribes generated
$28.1 billion at a wide variety of gaming
facilities, including some resort destination casinos. However, Indian gaming
has experienced slower growth in recent years. Furthermore, its 2012
growth was markedly slower than those
of other casino gaming segments.
This article examines the performance of Indian gaming over time, in comparison to other casino gaming segments,
and across states and facilities using the
latest data and findings from the recently
released Indian Gaming Industry Report
(2014 Edition).

In calendar year 2012,
there were 468 Indian
gaming facilities operating over 346,000 gaming
machines and nearly
8,000 table games in 28
states. On the whole, gaming revenue
grew a modest 2% to $28.1 billion. This
was 41% less growth than in 2011 (3.4%).
In addition, it was below the pre-recession growth rate (4% in 2007).
However, it is noted that prior to the
Great Recession, which began in late
2007, Indian gaming had been already
experiencing an overall slowdown due to
supply restrictions created by public policies (e.g., tribal-state gaming compacts).
Gaming revenue growth had declined
from approximately 20% in 2001 to 15%
from 2002 through 2004, 14% in 2005,
10% in 2006, and 4% in 2007.
Despite slower than historical

GAMING REVENUE AT INDIAN GAMING FACILITIES
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PERFORMANCE OF
INDIAN GAMING ON A
NATIONWIDE BASIS

growth, gaming revenue was at an alltime high in 2012. In addition, it was the
third straight year of growth amid a
sluggish economy.
In addition, non-gaming revenue
also grew in 2012, increasing nearly 3%
to approximately $3.4 billion. This was
the second consecutive year of nongaming revenue growth. As in recent
prior years, the growth of non-gaming
revenue continued to outpace that of
gaming revenue.
Growth in the payments made by
tribes to federal, state, and local governments in the course of operating gaming
facilities in 2012 also outpaced the growth
of gaming revenue. These payments
grew 3.8% to approximately $1.6 billion.

PERFORMANCE OF INDIAN GAMING VS.
OTHER CASINO GAMING SEGMENTS

Other casino gaming segments also continued to grow in 2012. Nationwide, the
commercial casino segment grew 4%,
while the racetrack casino (i.e., racino)

GROWTH OF GAMING REVENUE AT INDIAN GAMING FACILITIES

Allan P. Meister, Ph.D.

segment grew 8%. These growth rates were
greater than or equal to those in 2011 (2% for
commercial casinos and 8% for racinos). Moreover, their 2012 growth rates were two times and
four times that of Indian gaming, respectively.
While the racino segment has outgrown
Indian gaming in most years (16 of the 19 years in
which racinos have been in operation), the commercials casino segment has rarely outgrown
Indian gaming (only two of those 19 years). In
fact, it has been 18 years since the commercial
casino segment had a higher annual growth rate
than Indian gaming.
The faster 2012 growth rate for the commercial casino segment was largely driven by the
introduction of new casinos in new or expanding
jurisdictions (first full year of operations of one
casino and opening of another casino in Kansas;
opening of a casino in Maine; opening of another
casino in Maryland; and opening of three casinos
in Ohio). In fact, these jurisdictions contributed
82% of the total increase in gaming revenue from
2011 to 2012.
On the other hand, Indian gaming did not
experience much gaming revenue growth from
new gaming facilities – while there were 11 facilities opened in 2012, they were generally small
facilities (the largest of the new facilities had 750
gaming machines; and six of the 11 new facilities
had 200 or fewer machines). Furthermore, existing Indian gaming facilities on the whole did not
experience as much gaming revenue growth in
2012 (less than 2%) as in many past years.
Given their relative performances in 2012,
Indian gaming’s share of the casino gaming
market decreased while those of both commercial
casinos and racinos correspondingly increased.
Indian gaming generated approximately 43% of
all U.S. casino gaming revenue. The commercial
casino segment led the way with approximately

45% of casino gaming revenue and racinos
generated the other 12%.

PERFORMANCE OF INDIAN GAMING BY STATE,
FACILITY, AND CLASS OF GAMING

While Indian gaming on a nationwide basis grew
in 2012, performance varied widely across gaming
facilities, states, and classes of gaming. At the
gaming facility level, approximately 66% of Indian
gaming facilities experienced growth in gaming
revenue in 2012, while about 34% experienced
declines. Of the facilities that grew, about 37%
grew by 10% or more.
At the state level, gaming revenue growth
varied from +20% in Alaska to -8% in Connecticut, with 79% of the states (22 of 28) experiencing growth over 2011. The fastest-growing states
after Alaska were South Dakota, Montana,
Alabama, and Texas. The fastest-declining states
after Connecticut were Mississippi, Colorado,
Idaho, and New York.
The states that made the largest positive
contribution to nationwide gaming revenue
growth in 2012 were (from high to low): Oklahoma, Washington, Florida, New Mexico, and
California. The states that made the largest
negative contribution to nationwide Indian gaming growth in 2012 were: Connecticut, Missis-
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sippi, New York, Minnesota, and Colorado.
Gaming revenue at Indian gaming
facilities continued to be highly concentrated within certain states. In 2012, the
largest state in terms of gaming revenue
at Indian gaming facilities continued to be
California. Gaming revenue increased
approximately 1% in California to $7
billion. This means that California alone
accounted for about 25% of gaming revenue at Indian gaming facilities nationwide. The top two states, California and
Oklahoma, generated a combined 38% of
gaming revenue. Meanwhile, the top five
states, which included Washington,
Florida, and Connecticut with California
and Oklahoma, accounted for approximately 60% of total gaming revenue. The
level of concentration for the top 10 states,
which added Arizona, Michigan,
Minnesota, Wisconsin, and New York to
the top five states, was 86% of total gaming revenue.
Gaming revenue also continued to be
highly concentrated among a small
percentage of Indian gaming facilities. In
2012, the top 6% of all Indian gaming
facilities, which each generated $250
million or more, accounted for approximately 39% of total gaming revenue at all
Indian gaming facilities. And while the top
31% of gaming facilities, which each
generated $50 million or more, accounted
for about 85% of nationwide gaming
revenue, the bottom 33% of gaming facilities, which each generated $10 million
or less, accounted for only 2% of nationwide gaming revenue.
There was also a wide disparity in
performance across the classes of Indian
gaming in 2012. The 24 Indian gaming
states with at least some Class III gaming
(i.e., Las Vegas style gaming) generated
98% of total gaming revenue for Indian
gaming, while the four states with only
Class II gaming, which includes bingo and
games similar to bingo, including electronic bingo machines, generated only 2%
of total gaming revenue. However, while
Class II gaming was a small portion of
nationwide Indian gaming, it grew much
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faster than Class III gaming. Class II only
states as a group grew 10% in 2012. This
was more than five times that of the states
with at least some Class III, which only
grew 2%.

FUTURE OUTLOOK OF INDIAN GAMING

While the growth of Indian gaming in
2012 was only modest, below historical
growth rates, and slower than other casino
gaming segments, there is good potential
for stronger growth in the future. As the
economy continues to improve over time,
it will further bring back disposable
income, consumer confidence, and spending on casino gambling. In anticipation
of this and in order to maintain and grow
their markets, many Native American
tribes have been investing in their gaming
operations by remodeling, upgrading,
expanding, and replacing facilities.
Numerous tribes also have plans to
develop new facilities. One particularly
controversial avenue for opening new
Indian gaming facilities has been to
acquire land-into-trust for gaming purposes. While some tribes have been able
to open new gaming facilities in this way, it
can be a lengthy, costly, and contentious

process, with no guarantee of success.
From 1988 through January 2014, the
Bureau of Indian Affairs (BIA) approved
62 applications for land-into-trust for
gaming purposes, including 15 for offreservation casinos.1 This equates to an
average of about 2.4 BIA approvals per
year.2 However, it is noted that land-intotrust applications have been more
frequently approved in recent years under
President Obama’s administration (3.8
approvals per year under Obama vs. 2.2
approvals per year not under Obama).
As of January 2014, there are 20
applications for land-into-trust for gaming
purposes pending before the BIA, eight of
which are for off-reservation casinos. ♣
1
The counts include: four off-reservation casino
applications that did not receive concurrence by the
governor of the respective state; one off-reservation
casino application that was withdrawn by the tribe
before the governor of the state could act on it; and
one off-reservation casino application that is currently waiting for the governor of the state to make
his decision.

Excluding the six instances where land was not
ultimately taken into trust (see footnote 1), there has
been an average of 2.2 BIA approvals per year.
2

>> NEW DEVELOPMENTS IN JURISDICTIONS: INTERNET GAMING
Overlooked Issues:

Interactive and Interstate Gaming
By John Maloney
fictitious American company named Betonit, Inc.
(“Betonit”) wants to offer Random Number Generator
(RNG) based interactive games to international players and
multi-state bingo games to domestic players at tribal casinos.
Betonit wants to maintain its servers and operations in the U.S.
As more and more legitimate American companies become involved with interstate gaming and client-server games, inevitable
questions arise regarding where such a company can and should
base its operations. Are the servers gambling devices or gambling
paraphernalia which are prohibited per se? Does the possession of
the server, or support functions (i.e. payment processing, customer
support, and so on) constitute the promotion of gambling in
violation of the law? These are just two of many questions that
organizations like Betonit must address.
Betonit’s games utilize a client-server model. In Betonit’s
multi-state bingo games, players play at “dumb” client machines
that have a video display; the client machines accept money and
pay out prizes. The client is connected to the server via “wires.”1
In modern multi-state bingo games, the server is often located
away from the gaming facility and, in many cases, in a different
state. The server is where the bingo game software resides, and
the server is responsible for the randomly drawn game numbers.
RNG based interactive games operate similarly. Players utilize
personal computers, tablets, and cell phones as “dumb” clients.
The client has a video display with software that the operator permits to accept electronic fund transfers and pay out prizes. The
client is connected to the servers via the Internet through “wires.”

A

Analysis

The interactive gaming market in the US is currently very small.
For companies only offering interactive gaming to the residents
of the states of Nevada and New Jersey, the issues raised herein,
at least with regards to most hardware, are simple: generally, for
the time being, servers associated with interactive gaming aimed
at New Jersey residents must reside in Atlantic City, and servers
associated with interactive gaming aimed at Nevada residents
must reside in the State of Nevada. However, what about
organizations like Betonit that utilize the client-server model and
don’t necessarily want to limit their operations to Nevada and
New Jersey? Are their operations a violation of the law in the
state where their employees and equipment are located?
Before addressing these issues it is worth noting that but for

recent developments with the Wire Act, this topic would be moot.
Prior to the 2011 opinion issued by the Department of Justice,
the Wire Act was the most obvious deterrent to organizations
wanting to utilize interstate “wires” for gaming. As recently as
2007, courts were broadly interpreting the Wire Act to apply to
all forms of Internet gaming, regardless of whether there was an
exemption under state law. See United States v. Corrar, 512 F.
Supp. 2d 1280, 1289 (N.D. Ga. 2007). In Corrar the court noted:
…[E]ven if internet gambling were permissible under
state law, using interstate wire communication facilities
to promote it would not be. This is why the Wire Act,
unlike the Travel Act and 18 U.S.C. 1955, does not
require an underlying violation of state law… This
section was part of an omnibus crime bill that recognized the need for independent federal action to
combat interstate gambling operations…
Since the 2011 Department of Justice opinion, federal courts
have continued to recognize the limited applicability of the Wire
Act, thus making articles such as this one relevant. See United
States v. Lyons, 2014 U.S. App. LEXIS 950, 24-25 (1st Cir. Mass.
Jan. 17, 2014) (“The Wire Act applies only to ‘wagers on any
sporting event or contest,’ that is, sports betting.”)
First, it is important to discuss the issue of where the betting
activity actually occurs within the interstate client-server model.
This isn’t necessarily a new issue. People were busy tapping out
bets on a telegraph more than one hundred years ago. In Lescallett
v. Commonwealth, 17 S.E. 546, 547-548 (Va. 1893), the court noted:
A bet, like an ordinary contract, may be made by
telegraph, and, when an offer to bet is accepted by telegraph, the acceptance, as in the case of a contract, takes
effect when the message of acceptance is delivered to
the telegraph company for transmission, and not when
it is received by the other party. If, therefore, an offer to
bet is telegraphed by a person in this city to another in
New York, and the latter accepts by telegraph, the betting is done, not in Richmond, but in New York, because
the offer, being accepted there, takes effect there. (footnotes and citations omitted)
If one were to believe that the betting activity occurred only at the
servers, then a company like Betonit would need only to consider
the laws of the state where the servers are located. The arguContinued on next page
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ment that the betting activity occurs only where the
operations are located has actually seen
some limited success in the US, most
notably, in United States v. Truesdale, 152 F.3d
443, 447 (5th Cir. Tex. 1998), which has since
been distinguished in multiple cases (See e.g.
United States v. Cohen, 260 F.3d 68, 2001 U.S.
App. LEXIS 17000 (2d Cir. N.Y. 2001);
United States v. Ross, 1999 U.S. Dist.
LEXIS 22351 (S.D.N.Y. Sept. 16,
1999); United States v. Kaczowski,
114 F. Supp. 2d 143, 1999 U.S.
Dist. LEXIS 22240 (W.D.N.Y. 1999)).
Truesdale involved a company operating as
World Sportsbook (“WSB”). WSB purportedly
based its operations in the Dominican Republic and
Jamaica, and it maintained payment processing and support
functions in Dallas, Texas. The court acknowledged WSB’s
operations in Jamaica and the Dominican Republic as legal, and
bettors from the US placed bets by contracting with WSB’s
Jamaican and Dominican offices, where those offices accepted and
processed the bets.
WSB and its employees were initially successfully prosecuted
under 18 U.S.C. 1955 and 1955(b)(1)(i) based on the government’s
charge that the employees were guilty of “bookmaking,” under
Texas Penal Code 47.01(2)(A)-(C). However, the United States
Court of Appeals for the Fifth Circuit reversed the convictions based
on what the Court deemed to be insufficient evidence that the
defendants engaged in bookmaking under Texas law merely by
accepting bets from Texas. The Court’s holding was based upon
its conclusion that the bookmaking actually occurred in the
Dominican Republic and Jamaica where it was legal. The Court’s
ruling was based on a very narrow reading of Texas’ bookmaking
law, and the court noted that the outcome may have been different
had the defendants been charged in connection with a different
portion of Texas’ Penal Code. It is also worth noting that the New
Jersey Legislature voluntarily adopted a variation of this theory as
part of its interactive gaming law; however, the legislature only
adopted this theory to achieve a very limited and specific purpose.
The alternative and more widely held theory is that the bet
actually occurs where the client is located. The generally accepted
conflict of laws principle is that a gambling transaction occurs in
the country where the bet or wager is accepted. Dicey & Morris,
The Conflict of Laws 1468 (1993). This theory, at least as it relates
to the Internet age, first gained prominence in People v. World
Interactive Gaming Corp., 185 Misc. 2d 852, 858 (N.Y. Misc. 1999).
World Interactive Gaming Corp. involved a company that operated an
offshore betting website (“WIGC”). WIGC argued that that the
company and its servers were located in Antigua; thus the betting
activity took place offshore and there was no violation of New York
law. The New York County Supreme Court however ruled:
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…if the person engaged in gambling is
located in New York, then New York is
the location where the gambling occurred.
Here, some or all of those funds in
an Antiguan bank account are
staked every time the New
York user enters betting information into the computer. It is
irrelevant that Internet gambling is legal in Antigua. The act
of entering the bet and transmitting the information from New York
via the Internet is adequate to constitute gambling activity within
New York State.
Even if one accepts that the
relevant betting activity takes place
in the state where the client is located
and that the server merely helps to make the bet possible, there
are still a number of issues that must be considered. Betonit needs
servers and other hardware to make its games work. Are these
components illegal gambling equipment prohibited per se? Gray
market operators are constantly pushing the definition of what
constitutes gambling equipment. For this reason, in many states
laws related to gambling devices and equipment are extremely
broad. For example, Hawaii Revised Statutes 712-1220(5) defines
a gambling device as “any device, machine, paraphernalia, or equipment that is used or usable in the playing phases of any gambling
activity, whether that activity consists of gambling between
persons or gambling by a person involving the playing of a
machine.” Section 47.01 of the Texas Penal Code defines “gambling paraphernalia” in relevant part as any instrument or apparatus “by means of which bets have been or may be recorded or
registered.” In many places gaming equipment is contraband;
regardless of whether or not such equipment is actively being used
in connection with illegal bets. See e.g. State v. Container Mfg. Co.,
364 S.W.2d 20, 26 (Mo. Ct. App. 1963); Playboy Hotel of Chicago, Inc.
v. Chicago, 147 Ill. App. 3d 984, 987-988 (Ill. App. Ct. 1st Dist.
1986). While our research did not locate any opinions specifically
holding that a server which processes bets made by people in
another jurisdiction as a gambling device, the current debate over
Internet cafés or the future expansion of servers dedicated to
interactive gaming may result in such a ruling.
Betonit requires customer service, technical support, and payment processing functions. Could these functions constitute the
promotion of gambling in violation of the law? Courts in New
Jersey and Pennsylvania have dealt with similar issues relatively
recently. In United States v. 734,578.82 in United States Currency, 286
F.3d 641, 656-657 (3d Cir. N.J. 2002), money held by a company in
New Jersey which was involved with the processing of payments
for an interactive gaming operator based in England were seized in
connection with 18 U.S.C. 1955. While the companies involved

Conclusion

There are fifty states and each state interprets its own laws differently. While it can now be argued that the Wire Act targets sports
betting, there are numerous Federal laws that can be triggered
when a state law is violated. A violation of any of these laws while
engaged in interstate gaming can trigger investigations, indictments, and seizures. The complexity of state laws or the lack
thereof requires an understanding of how such laws will be
interpreted. The many laws and courts interpreting such laws
regarding client-server based gaming will continue to challenge
even the most seasoned gaming lawyers. Furthermore, bank
accounts are an easy target for ailing governments that choose to
utilize legal uncertainties to fill financial gaps. The vaguely, poorly
written, politically motivated laws that target the gaming industry
are truly a gaming law minefield. ♣
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GTECH is an advocate of socially rresponsible
esponsible gaming. For mor
more
e information visit gte
gtech.com
ch.com

may have been involved with taking bets from people in the US, the
Court noted that the money would have been subject to seizure
even if the companies had not taken bets from people in the US in
violation of US law:
Although Claimants’ argument has some appeal, it
ignores the text of New Jersey’s statute. That statute
prohibits “conduct, which materially aids any form of
gambling activity,” … Therefore, even if we accept
Claimants’ argument that the gambling occurred outside
of New Jersey where it is legal, their activity inside of
New Jersey was nevertheless illegal because it promoted
a gambling enterprise… We reiterate: the “innocence of
the owner is irrelevant” in a civil forfeiture proceeding.
Therefore, the legality and/or licensure of the businesses
in England is simply irrelevant to the issues raised in the
instant forfeiture proceeding. (citations omitted)
In 2005, a court in Pennsylvania reached a similar conclusion. In
United States v. Atiyeh, 402 F.3d 354, 371 (3d Cir. Pa. 2005) the court
held that:
the mere custodianship of gambling-related funds is
sufficient to constitute a violation of 18 U.S.C. § 1955,
because such custodianship is considered to be “gambling”
under state law even though it may not appear to fit within
“gambling” as defined in § 1955(b)(2). (citations omitted)
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A TIE THAT BINDS
Nevada Embraces Multi-Jurisdictional Progressive Prize Systems
By Dan R. Reaser and Katherine L. Hoffman
hile much of the gaming industry continues the fascination
with interactive or Internet gaming, Nevada and New
Jersey have also built regulatory foundations for a different
technology linking wagering among states. Other states are studying the Nevada and New Jersey undertakings, and the industry
should prepare for inevitable adoption elsewhere.
Since the 1980s, innovators like Bally Technologies and IGT have
been allowed to use communications technology to link slot machines
among casinos within each state to a wide area network system that
facilitates a progressive jackpot prize based on play among the participating locations. Today, most casinos in both state and tribal venues
offer these popular progressive slot machine prize systems like the Hot
Shots Blazing 7s® and Wheel of Fortune® games.
This technology was halted at each state’s territorial boundary
because of the historic interpretation of the Federal Wire Act by
the United States Department of Justice (the “USDOJ”). On September 20, 2011, however, the USDOJ opined that interstate transmissions of wire communications that do not relate to a “sporting
event” or a “sporting contest” fall outside the reach of the Wire Act.
This change in policy ultimately paved the way for industry
technology leaders to reexamine how the technology could evolve.
Recent regulatory developments in Nevada and New Jersey
provide a path for these progressive prize systems to now operate
among states and perhaps beyond.

W
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What is a multi-jurisdictional prize system?

This type of system allows slot machines operated in Nevada to be
linked, where lawful, with slot machines operated in another state
or tribal casino for the purpose of participating in a common progressive jackpot prize. Importantly, this system does not involve a
common game like interactive poker or the PowerBall® lottery. The
gambling game is compartmentalized exclusively within individual
linked slot machines. The systems are associated equipment that
compile and exchange accounting, security and event data to
(i) increment the progressive prize; (ii) signal entry into or interference with a participating device; and, (iii) communicate when
a particular slot machine wins the jackpot.
These operating characteristics help address inter-jurisdictional
tax allocation issues in cross-border commerce among states and
Native American tribes. The casino game is played, and the
wagering agreement is made in each individual venue. Revenue
taxes based on handle or drop are imposed and collected based on the
location of the slot machines. Income taxes on jackpots are likewise based on device location or player residence. Progressive
system operators have existing contracts with casino licensees
addressing tax apportionment obligations. Gaming regulatory agencies are familiar with these contracts and have authority over
the parties to the arrangements.

Nevada pulls the trigger

On November 21, 2013, the Nevada Gaming Commission (the
“Nevada Commission”), adopted immediately effective regulations
that authorize the operation of multi-jurisdictional progressive prize
systems. The Nevada Commission’s action was preceded by many
months of evaluation by the Nevada State Gaming Control Board
(the “Nevada Board”), the Attorney General of Nevada and public
industry workshops on the proposed rules.
Nevada’s regulators initially pondered whether the systems
were a new form of technology not recognized by the State’s Gaming Control Act. This issue was resolved once the Nevada Board
became convinced that a multi-jurisdictional progressive prize
system was just a new technological application of approved associated equipment systems being used for existing intrastate progressive slot machine prize systems. At that point, the Nevada Board
and Nevada Commission accepted the proposition that what was
necessary were rules simply recognizing and providing additional
oversight for use of this existing technology when used to link slot
machines in different jurisdictions.

The substantive rule changes

The Nevada Commission’s adopted regulations amend the current
rules governing the approval process for associated equipment and
inter-casino linked systems. While definitions were added or
expanded, there are really only three substantive rule changes.
First, Regulation 14.030 was amended to require that applications for the approval of multi-jurisdictional progressive prize
systems be processed under the existing inter-casino linked system
procedures used by the Nevada Board and Nevada Commission. In
this regard, the rule now requires that a copy of any agreement or
specifications required by another jurisdiction’s regulatory agency
be included with the Nevada system approval applications.
Second, Regulation 14.100 was modified to require that the
Nevada Board and Nevada Commission determine that any agreement or specifications required by another jurisdiction’s regulatory
agency relative to a multi-jurisdictional progressive prize system is
not contrary to Nevada law and technical requirements. In this
regard, the proposed amendment specifies seven technical or process
requirements that the Nevada Commission must find satisfactory
before the system is approved.
Among the most critical of the technical requirements is that
the slot machines connected to the system must satisfy one of two
alternatives that ensure parity of play among players in all participating jurisdictions. Specifically, the slots must either —
• Be all of the same denomination with equivalent odds of
winning any common payoff schedule or award; or

• If of different denominations, equalize the expected value of
winning the payoff schedule or award on the various denominations by setting the odds of winning the payoff schedule in
proportion to the amount wagered or by requiring the same
wager to win the payoff schedule or award regardless of the
device’s denomination.
The method of equalizing the expected value of winning the
payoff must be conspicuously displayed on each device connected to
the system. For the purposes of this requirement, equivalent is
defined as within a five percent tolerance for expected value and no
more than a one percent tolerance on return to player or payback.

For approval of the system, the regulation also requires the
Nevada Commission to find as to any other participating jurisdiction:
• Patron disputes will be resolved under procedural and
substantive requirements equal to or greater than the
standards applied by the Nevada Board.

• Surveillance and security of gaming devices connected to
such system is acceptable.

• There are acceptable record-keeping and record-retention
procedures.

• There are safeguards for control of access to any internal
mechanism of gaming devices connected to such system.

• Prior administrative approval from Nevada is necessary for
any adjustments to progressive meters.

• The Nevada Board will have access and cooperation to audit
compliance with the regulatory requirements.

This rule explicitly recognizes that the decision to authorize a
system also includes Nevada Commission approval of the agreement or specifications used in the other jurisdiction or jurisdictions.
The regulation provides a procedure by which that approval can be
confirmed in writing for any other jurisdiction that may desire such
documentation. Additionally, the regulation contains an important
administrative approval streamline procedure for changes to an
approved system. This administrative approval procedure allows the
Nevada Board Chairman to authorize changes to an approved system
and can facilitate the addition of new participating casinos in
jurisdictions that accept the existing approved agreement or
specifications.
Third, Regulation 5.115 is changed to eliminate any ambiguity
concerning the applicability of the reserve requirements to any
prizes offered through a multi-jurisdictional progressive prize
system. This regulation places these system prizes on the same footing as any other progressive prize offered to patrons in Nevada.
In an acknowledgement of the future, the regulation also
recognizes that special procedures may be necessary for a multijurisdictional progressive prize system lawfully operated in gaming
locations participating from outside the United States. Among such
“special procedures” would be technical processes for currency conversions and the availability of English translations of all relevant
and material documentation and information.

Nevada’s application process ahead

The Nevada Board is requiring operators to submit an application
for approval of any multi-jurisdictional progressive prize system as
a new inter-casino linked system. These applications under Regulation 14.030 are required even though the system may be an approved
system currently in use in Nevada. The Nevada Board initially will
not review and approve existing systems under Regulation 14.110
governing modifications to an approved inter-casino linked system.
This policy is based on the view that there are potentially material
operating environment differences when systems tested and
approved for intrastate use are deployed in two or more venues subject to different regulatory oversight and standards.
The operators’ applications, therefore, will need to update and

Continued on page 34
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Governing Law
in Transnational Commercial Dealings
in the Gaming Industry
By Joerg Hofmann and Martin Jarrett

W

hy should anyone concern himself with what is the
governing law of transnational commercial dealings?
Take, for example, an American land-based gaming
operator which decides that it wants to be part of the
convergence phenomenon. To this end, it identifies, for example, a
certain business asset of a German online gaming manufacturer for
purchase. The parties conclude the contract without any regard to
the governing law, which happens to be German law. In time, a
dispute arises and the American party finds itself confronted with a
claim from the German party for rescission of the contract, meaning that the business asset should be returned. To exacerbate the
problem, the German party brings its claim before a German court.
This situation is a nightmare scenario for any gaming executive: participation in foreign litigation for the possession of a critical
business asset, the acquisition of which has cost considerable time
and financial resources. Accordingly, the question arises, how is this
situation avoided? The commentary below offers some solutions.

Introduction

It is a cliché, but the business-to-business commercial dealings of
the gaming industry are globalised. What does it mean to say that
commercial dealings are ‘globalised’? In short, it means that the parties to such commercial dealings are based in different jurisdictions.
This diversity can give rise to various difficulties, one of which is:
what should be the governing law of the commercial dealings?
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Governing law

What is a governing law? In summary, it is that body of law which
provides the legal framework underpinning the commercial dealings
between the parties. It defines the legal rights and obligations of
the parties, and stipulates what consequences flow from the breach of
such rights and obligations. It is usually expressed in the form of a
‘governing law clause’, which finds its place at the end of the document recording the contract between gaming operators and their
suppliers. This governing law clause will usually read something to
the effect of: this contract is governed by a law of a particular state,
such as law of the Federal Republic of Germany.

Problems

Some might query why this is problematic. Provided there is a governing law, there should be no problem; however, the choice of the
governing law matters for all parties. For example, parties from civil
law jurisdictions might be surprised to learn, potentially to their
detriment, that the only remedy they can claim for inadequate
performance by their counterparties, in respect of their commercial
dealings governed by a body of law from a common law jurisdiction, is damages. This is because in common law jurisdictions
“damages” are the default remedy for defective performance, while
other remedies, such as performance of the contract as ordered by a
court, are only ordered exceptionally.
The typical scenario is as follows. The party drafting the

contract designates its preferred governing law,
which is usually the law of its home jurisdiction. The other party protests this designation
of the governing law and argues for the designation of its preferred governing law,
which, again, is usually the law of its home
jurisdiction. Consequently, the parties reach a
deadlock.

Flawed Solutions

“

The nature of the
gaming industry means
that executives of gaming
operators must be
prepared to conduct
business transnationally.
When they enter this field,
they are likely to encounter
bodies of law of which they,
and their lawyers, have
limited or no knowledge.
To understand their legal
risk, they should attempt to
make the governing law of
their commercial dealings
a body of law which they
are familiar; however,
the demands of the other
party might make this
impossible.

The conflict above is usually resolved via either
one of the following options. First, the party
with the stronger commercial position imposes
its will regarding the governing law on the
other party. Second, the parties might agree to
a neutral law which is not the law of any of
their home jurisdictions. Empirical evidence
suggests that English law and Swiss law are
popular choices for neutral governing laws.
Both of these solutions are unsatisfactory.
With regard to the first solution, it might be
contended that this is part of the ‘rough and
tumble’ of commercial negotiations. While this
contention might be applicable to commercial
aspects of a contract, such as price and warranties, it is debatable whether it should apply to the purely legal
aspects of a contract, of which the choice of the governing law is
the most critical. This is because the validity of the commercial aspects of a contract depend on the legal framework underpinning the
contract. Further, under this approach, one party necessarily loses
and, from the commercial perspective, the aggrievement of one party
might sour future commercial dealings between the parties.
With regard to the second solution, both parties lose. Both parties will usually be unfamiliar with the neutral governing law and will
need to decide whether to engage legal advice to assist in navigating
such unfamiliar legal waters. Those parties who do not seek legal
advice in the designated jurisdiction risk creating legal risks for themselves they may not have intended to create, whereas the parties who
do engage legal advice have to engage lawyers with whom they might
otherwise have no existing relationship. Additionally, to compound
this problem, lawyers advising on the popular neutral governing laws,
English law and Swiss law, are among the most expensive.

The Solution

Ostensibly, there is no solution other than the two solutions detailed
above. With some legal innovation, however, another may be proposed which offers better outcomes than the other two solutions.
Parties should designate a non-state based body of law as their
governing law, such as the UNIDROIT Principles of International
Commercial Contracts 2010 (the “UNIDROIT Principles”). Using the
UNIDROIT Principles avoids the problems the other two solutions
encounter. First, their selection does not make one party a definite
loser regarding the choice of the governing law. Second, as any lawyer
may advise on a contract governed by the UNIDROIT Principles, all
parties can retain their most favoured lawyers. The other considerable

”

benefit of using UNIDROIT Principles is that
they are a body of law which have been specifically designed for transnational commercial
dealings. This contrasts with state based governing laws which are intranational in nature.
To the uninitiated, it might be objectionable that a non-state based body of law could
operate as the governing law of a contract.
Often, the choice of law rules on contracts in
most states provide that a governing law must
be a state based body of law. While this is
correct, it does not take account of the use of
arbitration agreements. If an arbitration agreement is inserted into a contract, the parties are
at liberty to select any body of law as their
governing law, including non-state based bodies
of law such as the UNIDROIT Principles.
Additionally, by inserting an arbitration agreement into their contract, the parties accept the
benefits of a dispute resolution method
which is tailored to transnational commercial disputes. This, however, is another topic
which could only be properly addressed
through an article dedicated to the subject.

Conclusion

The nature of the gaming industry means that executives of gaming operators must be prepared to conduct business transnationally.
When they enter this field, they are likely to encounter bodies of
law of which they, and their lawyers, have limited or no knowledge. To understand their legal risk, they should attempt to make
the governing law of their commercial dealings a body of law
which they are familiar; however, the demands of the other party
might make this impossible. The proper solution to this problem
is to use a governing law which is designed for transnational
business and one which both parties can become familiar with: the
UNIDROIT Principles. ♣
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ETHICS

ACROSS THE GAMING INDUSTRY
By Glenn E. Wichinsky and Keith C. Miller

A

ll American law schools require a course called something
like “Legal Ethics.” The class typically focuses on the Model
Rules of Professional Conduct for practicing attorneys and
helps students prepare for one part of the bar examination
process, the Multistate Professional Responsibility Examination
(MPRE). The MPRE is a sixty-question, two-hour, multiple-choice
examination that is designed “to measure the examinee’s knowledge
and understanding of established standards related to a lawyer’s
professional conduct.” As the administrators of the MPRE
openly acknowledge, the “MPRE is not a test to determine an individual’s personal ethical values.” Rather, the test is “based on the
law governing the conduct of lawyers.”
While it is understandable that law schools may emphasize the
Model Rules of Professional Conduct for their students, this vision
of ethics is far too narrow for those involved in the gaming industry.
Given the range of careers in gaming, it is important to recognize
that in addition to rules of ethics for lawyers, there is an ethic that
informs many aspects of the gaming industry. This ethic often is not
codified by law but is functionally affected by one’s role in the industry. Whatever one’s role might be, careful attention to values of
fairness, balance, and morality helps to foster a more positive image
of the industry as a form of regulated entertainment. This image is
in marked contrast to the one that previously associated gaming with
organized crime and unsavory individuals, and where questions as to
the basic immorality of gambling were prominent. Ultimately, the
“personal ethical values” of all in the gaming industry are tested and
judged by society. This article will address a few of the settings
where how we discharge our responsibilities plays a critical role in
how our industry is perceived.

The Manufacturer

The first situation we consider involves a manufacturer of gaming
hardware, that is, the cabinet that a game board is integrated into in
order to create the completed gaming device. In some instances the
gaming hardware manufacturer may design and manufacture the
gaming cabinets and market the content of the customer’s game
contained inside the cabinet. By integrating the games into the cabinets and displaying them at gaming expositions, the manufacturer
may give added exposure to the customer’s game and help increase
the market audience. This exposure redounds to the benefit of the
hardware manufacturer as well if it causes the customer to order
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additional products from the manufacturer.
Does the gaming cabinet manufacturer in this situation have
ethical obligations? To whom would they be owed? Even in the
absence of specific statutes or regulations as to what game content
may be publicly displayed, a manufacturer would have an ethical
obligation not to display game content that might be attractive to an
under-age audience. Along the same lines, what about game content
that displayed matching symbols of partially clothed men or women
as a primary game, with a secondary game involving animated
rabbits? Though the manufacturer may not be prohibited from
displaying this content, it might well conclude as a matter of ethics
and standards of decency that such content was sexist and cast men
or women in a bad light.
Also, a cabinet manufacturer will likely be applying the proprietary designs of several of its customers in the manufacturing
process. While these designs are subject to intellectual property and
patent protections, a scrupulous and ethical manufacturer will take
steps to maintain the confidentiality of this information. For example, work will be segregated by customer, and access to the factory
manufacturing floor will be carefully limited. Advanced scheduling
of visits to the factory, a log which documents the company or entity
that a visitor represents, and maintenance of overall security are
steps reflecting an awareness of the critical role of ethics and
confidentiality in the manufacturing process.

The Casino

The second setting for observing an ethic that informs gaming
involves the casino itself. The goal of a casino owner and operator
is to attract customers to and maintain their interest in the casino’s
gaming machines and table games. Each game on the floor of a bricks
and mortar casino must maintain a certain level of profit. This is
based upon the win per day, per unit, and meeting or exceeding what
is referred to as the “house average.” A profitable casino is one that
attracts customers, offers games that have “player appeal,” and has a
management team that develops and executes a good marketing plan,
and makes intelligent line item budget decisions.
Where do ethics enter the decision-making process of casino
owners and operators? The pursuit of the business objective—to
create a financially successful and profitable casino enterprise, and
provide partners and investors a reasonable return on their investment—needs to be balanced by concerns about taking advantage of

image and can lead to oppressive regulation. But this does
not detract from the fact that ethical considerations
should be a conscious part of the decision-making process
for all people in the gaming industry.

The Promoters

Another issue that broadly implicates ethics in gaming
relates to the promotion of legislation that would create
or expand gaming in a jurisdiction. Those in the gaming
industry need to be sensitive to concerns of how pervasive gaming activities should be in a community. For example, questions of geographic separation and
concentration are the subject of legislative and regulatory actions often initiated by those seeking to develop
casino properties. There is an important balance to strike
in providing attractive opportunities for business operators and investors, but in such a way that lessens the overall impact on the community. This can include measures
such as zoning ordinances that restrict billboard placement of advertising for gaming operations and location
restrictions connected to the proximity to a school, church
or synagogue. These actions need to be grounded on,
among other factors, an ethic of concern for the overall
well-being of the community. A responsible and measured approach that acknowledges these considerations
will still permit the industry to expand and flourish.
vulnerable players. Vulnerable players are those who are inclined to
spend more money gambling than their reasonable discretionary
entertainment budget can support.
One specific example of the interests that need to be weighed
in this situation concerns the placement of automatic teller machines
(ATM) on the casino floor. From an operations point of view, the
ATM provides a quick means for players to access cash from their
personal bank accounts in order to play in the casino. The surcharge
on each transaction becomes another income stream to the casino, an
income stream that is a function of whether the ATM is owned by
the casino, is leased, or is vendor operated.
From an ethical perspective, however, some casino operators
might conclude that placement of an ATM on the casino floor
provides too strong of an inducement for a player to gamble beyond
his means. Locating the ATM off the casino floor gives a player an
opportunity to reflect before withdrawing more cash to gamble.
While this may be regarded as inconvenient to, and by, the player, it
is a measured step to blunt the momentum that often accompanies
excessive, that is, “problem” gambling. Some might argue that this
is a vain effort to protect the player against himself. But it also
reflects a process of making business judgments in a considered
manner with ethical concerns being put in the balance.
Such judgments are also made by regulators. Current technology exists which would provide connectivity between a specific gaming device and a player’s personal credit or debit card. But regulators
are properly concerned that this provides too ready a means for problem gamblers to access their funds. All members of the gaming
industry are concerned about problem gambling. Some of the concern relates to a fear that problem gambling damages the industry’s

The Compliance Committee Member

Finally, membership on a gaming compliance committee implicates
a number of ethical obligations. A person may learn of sensitive information pertaining to the company’s internal or financial operations that cannot be disclosed to anyone outside the compliance
committee. The obligation one owes as an attorney or as a business
executive to maintain a high standard of ethics and to maintain the
confidentiality of sensitive company information is paramount in
maintaining the confidential interests of the parties involved.

Conclusion

A focus on an ethic of responsibility and balance by those in the gaming industry is not only the “right thing to do,” it will enhance the
public’s perception of the industry. Rather than being an impediment to the gaming industry, this attention to ethics will promote a
more durable, trusted, and yes, profitable enterprise. ♣
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Bitcoin

Is Virtual Currency Real?
By Barth F. Aaron

C

reated in 20082, Bitcoin is the first or at least the
most notable form of virtual currency. Conceptually, Bitcoin is a free market item of value, not
regulated or controlled by any established regulatory body. It was intended to bypass the constraints of
governmental regulation and inherent fluctuations in values
caused by politics. Mechanically, Bitcoin is a sequence of
software code with its foundation string and references to
each transaction of the Bitcoin, as a security device allowing all with access to determine its history and validity.
Access is through a public key and a private key, supposing only authorized access and control over the code.
Bitcoin is given value by the market in which it is used. It
is created by being “mined” or using algorithms to discern
a proper foundation string of code. The “miner” is paid for
his, her or their efforts, thus creating a form of value.3 As
Bitcoin is not backed or regulated by any government, there
is no established value. Rather the value of each Bitcoin is
established by the market. The result is that Bitcoin value
has been highly volatile rising and falling by hundreds of
dollars in a day at times.4 The intent of Bitcoin is to be a
mode of trade, with each vendor and customer trading
Bitcoin value for some good or service and then using the
traded Bitcoin for the next transaction. However, there are
exchanges where Bitcoins can be exchanged for a government-supported currency, such as US dollars or Euros.5
32
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In October 2008, Satoshi Nakamoto issued a paper titled “Bitcoin: A Peerto-Peer Electronic Cash System”, describing Bitcoin as allowing payment
transactions to go from one person to another without the intervention
of a financial institution.6 A described benefit of using Bitcoin is the
lack of a fee, as imposed by banks and processors for the use of credit or
debit cards or other cash alternatives. However, there is a fee imposed by
the exchanges, which is smaller than those of financial institutions, still
allowing a financial benefit from the use of Bitcoin.
Bitcoin is a shared public ledger of software code, comprising a block
chain consisting of the entire history of Bitcoin and each of its transactions. The code is “mined” by powerful computers computing an algorithm to establish a valid sequence. The entire block chain must be
correct to add to it, thus ensuring validity to the code sequence. The
longer the block chain, the more robust the computing power that is
needed to compute the current algorithm and create new Bitcoin. This
is an additional security feature to ensure validity. There is a limit to the
amount of Bitcoin that can be created, established at 21 million Bitcoin
(BTC). It is anticipated that the last block in the chain will be computed
in 2140, so the amount of useable Bitcoin will increase but be limited.7
Users of Bitcoin can acquire BTCs by mining Bitcoin themselves,
which takes considerable computing power and currently is attempted
only by links of robust scientific computer systems, by buying them from
exchanges, which operate similarly to financial institutions in being outlets for trading Bitcoins or by accepting BTCs in exchange for the sale of
goods or services.
In practice, one needs a Bitcoin wallet as an application on a
computer, to store and validate the person’s supply of Bitcoin. Like any
wallet, it should be secured, which is done by having a private key, or encryption code, known only to the owner. When one trades or uses Bitcoin,
the transfer is made by sending an amount of BTC to the receiver’s
wallet and providing a secure code to access the bitcoin by the receiver.
Once transmitted, the transaction is complete and irreversible. The
history of the transaction is added to the block of code, adding a level of
security to code.8
With the currency crisis that has taken place especially in some
European countries in the past several years, Bitcoin has been more
positively received and is beginning to attain some recognized status as
a viable currency. Numerous online enterprises have accepted Bitcoin as
payment and more and more “bricks and mortar” locations are amenable
to Bitcoin technology.9 Unfortunately, the uncovering of Silk Road as an
online criminal enterprise caused a major setback in the acceptance of
Bitcoin. Silk Road accepted only Bitcoin as a means of payment, but was
shut down by the FBI on October 2, 2013, when the person identified as
its principal was arrested on charges of drug trafficking, soliciting murder and money laundering. The original Silk Road website was considered the “Amazon.com of the drug world” where people could buy and
sell illicit drugs anonymously as well as transact other criminal business
seemingly without detection. Subsequently, what has been denominated
“Silk Road 2.0” has been established and was operating until December
2013, when others affiliated with the site were arrested.10
In addition to the taint of criminality associated with Bitcoin by it
being the sole currency accepted by the Silk Road web site, other events
have made for unusual volatility in the value of Bitcoin. For example,
there have been several incidents involving Mt. Gox, a Bitcoin exchange.
On June 19, 2011, the website was hacked causing the value of a bitcoin
to temporarily drop to one cent. Then on April 11, 2013, Mt. Gox
suspended trading in Bitcoin and the value dropped to $55.59 before
stabilizing at around $100.11 In mid-December 2013, the value of a

There may also be regulabitcoin fell from over $1,000 to
tory concerns. For example,
$530 in one day, causing BTC
With the currency
gaming regulations require all
China, the largest Bitcoin
crisis that has taken place
casinos to maintain sufficient
exchange to cease accepting
especially in some European
cash
or cash equivalents to
conversions in renminbi, a Chicountries in the past several
meet
the
expected jackpot paynese currency.12 There have
years, Bitcoin has been more
been other similar huge fluctuouts and operating requirement,
positively received and is
ations in value from over
known as the casino’s bankroll.
beginning to attain some
$1,000 to fewer than one hunCash equivalent is not defined,
recognized status as a
dred dollars and back. On Janbut there is a standard definition
viable currency.
uary 20, 2014, it was announced
from accounting regulation.
that Finland deemed Bitcoin to
Cash equivalents are shortbe a commodity and not a form
term, highly liquid investments
of currency.13 Then, on February 6, 2014, the Russian that are both:
Prosecutor General’s Office banned the use of Bitcoin
a. Readily convertible to known amounts of cash
in that country.14
b. So near their maturity that they present
Another blow to the effectiveness of Bitcoin was
insignificant risk of changes in value because of
the March 18, 2013, interpretive memorandum from
changes in interest rates.
FinCEN identifying Bitcoin exchanges and administrators, as defined in the memorandum, as a money servGenerally, only investments with original maturiice business, requiring registration with the Department ties of three months or less qualify under that definition.
of Treasury and subject to certain recordkeeping and
Examples of items commonly considered to be
reporting obligations. While FinCEN exempted users cash equivalents are Treasury bills, commercial paper,
of Bitcoin, those in the business of creating and ex- money market funds, and federal funds sold (for an
changing bitcoins for recognized currency were made enterprise with banking operations). Cash purchases
subject to these regulations.15
and sales of those investments generally are part of the
The result of the extreme volatility in Bitcoin enterprise’s cash management activities rather than
value and the imposition of some government regula- part of its operating, investing, and financing activtion on the Bitcoin system strikes at the core premise ities, and details of those transactions need not be
of Bitcoin, that it is free of government intrusion and reported in a statement of cash flows.18
is a peer to peer system.
It appears that Bitcoin, being secure, with irreWhat is the future of Bitcoin in the gaming versible transfer, which can be converted to a governindustry? While the December 2011 DoJ opinion lim- ment-backed security within hours, should meet the
iting the application of the Wire Act16 was seen as a definition of a cash equivalent.
boon to Internet and other interstate gaming, the realThe next question is the value volatility of Bitcoin.
ity may be quite different. UIGEA17 is still on the books Is the gaming operator required to maintain the deposit
and being enforced. More directly, however, are the of Bitcoin in a player’s account in that form? For examannouncements by several major banks that they are ple, gaming regulation requires so-called front money
refusing to accept credit card transactions for Internet deposits to be held and secured in the form of the
gambling transactions from licensed operators in deposit. The casino operator must return any unused
Nevada, New Jersey and Delaware even though Mas- deposit to the player in the same form (currency and deterCard and Visa have authorized the transactions and nomination) in which the deposit was made. That is not
the transactions are fully authorized under state law. a requirement of interactive gaming operations, but they
Thus, business interests have placed an impediment to are all account wagering systems, where the player must
funding legal Internet transactions even though they open and fund an account, playing only from funds on
are quite legal. The alternative is that players must deposit in that account. What if the value of the
fund their accounts through other means, usually by bitcoins on deposit fluctuates? Who bears the loss?
wire transfer, in person at the sponsoring bricks and
Is Bitcoin subject to Bank Secrecy Act recordmortar casino, by check or other means. One such other keeping and reporting? Casinos are deemed financial
means could very well be by using Bitcoin. Of course, institutions for purposes of the BSA and must comply
one must agree to accept a currency as payment. Just with the Cash Transaction and Suspicious Activities
because the customer wants to pay in gold bullion or Reporting obligations of the Anti-Money Laundering
ancient Roman coins does not mean the vendor must Treasury regulations. Is Bitcoin cash or a currency
accept such types of payment. Since Bitcoin, by defini- which must be reported?
These are only a few of the legal and regulation, is not supported by any government, there is no
requirement that a casino, physical or online, must tory issues surrounding the use of Bitcoin in the
accept it as a form of payment.
Continued on next page
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A TIE THAT BINDS
Continued from page 27

resubmit for approval all the technical information specified in Regulation 14.030. Additionally, treating each multi-jurisdictional
progressive prize system as a new intercasino linked system triggers several other
procedural steps that the Nevada Board considers important. These steps include the applicability of minimum system standards in
Regulation 14.045, the field trial requirements of Regulation 14.080, and compliance
certification mandates of Regulation 14.090.
This approach by the regulatory agency
means that each system will be fully vetted in
public hearings before the Nevada Board and
Nevada Commission. Following these procedures also will mean operators face an application approval process that will take at least
four to six months based on typical processing history.

BITCOIN

Continued from previous page

highly regulated gaming industry. As attractive as virtual currency may be in avoiding
the pitfalls inherent in monetary transfers to
fund or withdraw from gaming players’
accounts, there are substantial compliance
issues, which only time will resolve.
As with most modern technology,
events are moving faster than the reporting.
On January 28, 2014, it was reported that
two Las Vegas hotels, the D Las Vegas
Casino Hotel and the Golden Gate Hotel &
Casino would begin accepting Bitcoin at the
hotel registration desk, the D’s Gift Shop
and two food and beverage outlets. The announcement specifically advised that virtual
currency would not be accepted for gaming
purposes.19 On February 7, 2014, a major
Bitcoin Exchange, Mt. Gox, announced that
it had suspended acting on withdrawal
requests.20 The effect was that Bitcoin owners could not exchange their holdings for
government- backed currencies. According
to Reuters, the impact was that the price of
Bitcoin fell 27%. In a follow-up announcement, Mt. Gox revealed that it had found
technology issues with the Bitcoin code that
could allow Bitcoin transactions to be falsified where the records would reflect no
transaction when one had actually occurred.21 Needless to say, this finding strikes
at the very foundation of Bitcoin as a secure,
verifiable source of payment.
34
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Impact on the industry and gaming public

Authorizing these systems was viewed by
Nevada’s regulators as important to maintaining global leadership in gaming entertainment technology development and
deployment. This step also is consistent with
Nevada’s support of multi-jurisdictional
interactive gaming like poker, where state
collaboration in forming liquidity through
common wagering pools mutually benefits
the participating jurisdictions.
Practically, the systems are a technology
product facilitating increased play of wide
area progressive slot machines. That play, in
turn, drives taxable gross gaming revenue,
machine unit production and patron traffic at
casinos.
These marketplace attributes are important in each of the jurisdictions. The systems
will become yet another tie that binds the private and public participants in the evolution
of global gaming competition. ♣
Bitcoin may be the currency of the
future for the techno-savvy. Only time will
tell if Bitcoin is the currency of the future
for gaming. ♣
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opens the door for intrastate Internet gaming,
also has potential opportunities for land- based
gaming. A new development in Nevada is
featured in an article which discusses the use of
multi-jurisdictional progressive prize systems, an
expansion linking slot machines among casinos
beyond the Nevada state lines.
Another new development in Internet gaming in the United States focuses on interactive and
interstate gaming. An article discusses another
area where the 2011 Wire Act memorandum
creates a potential minefield of legal issues. The article analyzes the conflicts found when client-server
based gaming crosses jurisdictions with different
laws and varied interpretations of the laws.
This issue also contains an excellent article
on conflicts of law in transnational contracts with
a recommendation of how gaming attorneys can
avoid potential problems with conflicting laws in
diverse jurisdictions.
Next, a discussion of ethics in the gaming
industry emphasizes four industry segments that
face various ethical issues: manufacturers, promoters, compliance committee members and regulators.
Finally, the spring issue of Casino Lawyer
includes a thorough explanation of Bitcoin with
a discussion of legal and regulatory issues related
to this “most notable form of virtual currency.”
As always, Casino Lawyer appreciates the
International Masters of Gaming Law members
and other contributors to the legal journal in
promoting the IMGL objective of legal education
in the gaming industry. Casino Lawyer extends
special appreciation to advertisers whose
generosity assists the journal in publication and
distribution to over ten thousand international
recipients. ♣
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