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>> Message from the President

On The Forefront of Gaming Law

S

By J. Kelly Duncan

“

haping the Future of Gaming Law” is not just a
slogan. The members of the International Masters of Gaming Law are on the forefront of developments in gaming law as the gaming industry
continues to evolve throughout the world far beyond the traditional bricks and mortar casinos of twenty-five years ago. Currently with 285 members from thirty-eight countries and
thirty-three states and territories of the United States, the
IMGL, as the preeminent gaming law education and networking organization in the world, continues to grow. The IMGL
Membership Committee currently is in the process of vetting
applications of strong candidates from around the world who
wish to join our roster of distinguished members.

PAST EVENTS
IMGL Autumn Conference in London

Last October, the IMGL hosted 167 delegates from twenty-four
countries (Australia, Bulgaria, Canada, Curacao, Cyprus, Denmark, France, Germany, Greece, Italy, Ireland, Isle of Man,
Luxembourg, Malta, Netherlands, Norway, Singapore, Slovenia, Spain, South Africa, Sweden, Taiwan, United Kingdom,
United States). The conference offered a stimulating exchange
of ideas by our distinguished panelists and moderators from
thirteen countries, as well as those in the audience, with respect
to topics ranging from online gaming and social gaming to the
importance of branding in driving consumer interest and enhancing outside investment in the gaming industry.

IMGL Member Reception at ICE—
Co-hosted with Jeffrey Green Russell Limited

An important benefit of being a member of IMGL is the many
events that the organization hosts for its members and guests
at international gaming expositions around the world. The immensely popular IMGL Member Reception at ICE, co-hosted
with Jeffrey Green Russell Limited and the future receptions
described below are ones not to be missed if possible.
4
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As I mentioned in my January message, invitations to the
joint IMGL - JGR reception in connection with ICE are highly
sought after. This year’s reception at the Haymarket Hotel was
no exception with over two hundred guests from many of the
twenty-four countries represented at the London Autumn Conference as well as Aruba, Belgium, Gibraltar, Israel, Mexico,
Netherlands Antilles and Peru.

FUTURE EVENTS
IMGL Spring Conference in Montreal
May 8-10 at the InterContinental Montreal

Conference Co-Chairs, Cookie Lazarus of Lazarus Charbonneau and Murray Marshall, General Counsel, Kahnawake Gaming Commission and the planning committee are actively
engaged in developing what promises to be an outstanding conference with speakers from around the world. I am pleased that
IMGL will be returning to Canada for its Spring Conference. I
also am excited about the host hotel. Located in historic and
beautiful Old Montreal, the InterContinental Montreal was the
winner of the Ulysses Trophy for best hotel in Montreal in
2010 and 2011.

IMGL Member Reception at G2E Asia
May 22 from 5:30 pm–7:00 pm at the Portofino Restaurant
at the Venetian Macau—Co-hosted with GLI

Co-hosted with Gaming Laboratories International (GLI), all
IMGL members and their guests are invited to attend our reception at the Portofino Restaurant at the Venetian Macau. This
reception has proven to be an excellent means to enhance the
reach of IMGL in this part of the world where the gaming industry has experienced unprecedented growth.

IMGL Member Reception at G2E Las Vegas
An always festive and well-attended event, the IMGL reception
during G2E provides an excellent venue for leaders in the gaming industry to get together.
September 24

MEMBERS

IN THE NEWS

▼
Santiago Asensi

IMGL Autumn Conference in Oslo
October 1-4 . Co-located at the Grand Hotel with the International
Association of Gaming Regulators (IAGR)

At the request of the International Association of Gaming Regulators
(IAGR), IMGL will be co-locating its conference with that of the IAGR
Annual Conference in Oslo, Norway. The IMGL Autumn Conference
will immediately follow the IAGR Annual Conference and will take place
from October 1 - 4, 2013. Both the IMGL Autumn Conference and the
IAGR Annual Conference will be held at the majestic Grand Hotel in Oslo,
which is the site of the annual awarding of the Nobel Peace Prize. The
IMGL Autumn Conference, whose Co-Chairs are Joakim Marstrander of
Deloitte in Oslo, Norway and Henrik Hoffman of Anderson Partners in
Denmark, will provide its attendees an unprecedented opportunity to meet
with gaming regulators from around the world in both social settings and
during conference sessions.

IMGL Member Reception at EiG
IMGL once again will co-host in Barcelona with members of
GamingLaw.EU a reception in connection with the European iGaming
Congress & Expo (EiG). This annual reception closely follows our
Autumn Conference, thereby facilitating attendance by IMGL members from around the world.
October 8, 2013. Co-hosted with GamingLaw.EU

IMGL Publications

Another significant benefit afforded the members of IMGL is the
opportunity to publish in and receive the following IMGL publications: UNLV Gaming Law Journal, Casino Lawyer, European Gaming
Lawyer, La Ley del Juego and Canadian Gaming Lawyer. These outstanding publications target gaming jurisdictions globally and each provide a
vehicle by which our distinguished members further gaming education
while enhancing their own reputations in the gaming industry.

IMGL Website

Finally, I would be remiss if I did not talk about the robust IMGL
Website found at: www.gaminglawmasters.com. This is an important
resource for anyone involved in the gaming industry. Please make sure
that you send to our Executive Director (at imgldirector@aol.com)
your profile and photo for posting on your individual member listing as
well as articles you have written and information about your practice and
activities for posting in our Member News section. I encourage you to
explore our Website. You will find it most useful and, with initiatives
currently in the works, it will only be getting better.
I look forward to seeing many of you in May at our Spring Conference in Montreal. ♣

Santiago Asensi of Asensi Abogados in Spain was
honored at the IMGL Autumn Conference in London
on 12 October. He was presented with the President’s
Award by J. Kelly Duncan. The President’s award is
given by the IMGL President to an individual who is
not an IMGL officer in recognition of the awardee’s
outstanding service to the IMGL. Mr. Asensi chaired
the Madrid Autumn Conference in 2010 and is the
co-editor of IMGL’s Spanish language magazine
La Ley del Juego. He has also assisted in the planning
of numerous IMGL Member Receptions at EiG as a
member of both IMGL and GamingLaw.eu. Upon
receiving the award, Mr. Asensi thanked Mr. Duncan
and also Dr. Wulf Hambach of Hambach & Hambach
in Germany for being his mentor and encouraging
him to join the IMGL.

Galanda Broadman, PLLC
Galanda Broadman, PLLC, has received a prestigious
Tier 1 ranking in the 2013 Edition of U.S. News Best Lawyers “Best Law Firms,” in the arena of Native
American Law, a ranking determined from a combination of Galanda Broadman’s “clients’ impressive
feedback” and “the high regard that lawyers in other
firms in the same practice area have for [the] firm.”
In addition, named partner Gabriel S. Galanda
was named to The Best Lawyers in America in the
practice areas of both Gaming Law and Native
American Law, based on an exhaustive and rigorous
peer-review survey comprised of more than 4 million
confidential evaluations by the top attorneys in the
country. “ Gabe has now been selected to The Best
Lawyers in America from 2007 to 2013.

Todd F. McTavish
Todd F. McTavish, the former General Counsel of
Video Gaming Technologies, Inc., has moved to
Multimedia Games, Inc. in January 2013 and is now
Multimedia Game’s Senior Vice President, General
Counsel & Chief Compliance Officer. In his new role,
Mr. McTavish will oversee the company’s legal affairs,
licensing function and all compliance matters.

Roger Parkes
Roger Parkes left his position as Betfair’s director of
group compliance to establish a consultancy business
with former colleague Malcolm Bruce. The two have
set up Gambling Integrity Services to provide advice,
expertise and training in all aspects of consumer
protection, including compliance, AML and corporate
responsibility.
Continued on page 13
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New Developments in Jurisdictions

I

By Sue McNabb

nternational Masters of Gaming Law and
the editor of Casino Lawyer thank its members and others who support IMGL publications with timely and educational articles, as
well as through advertisements. With your contributions, our stellar publications continue to provide information and updates to the gaming
community on important legislation, jurisprudence
and market developments.
The gaming world recently lost a leading
scholar and dear friend, Professor William Eadington. Professor Eadington’s contributions to
the gaming industry are immense. Notably, he developed the University of Nevada’s International
Conference on Gambling and Risk Taking, a gathering of scholars from around the world on relevant issues in gaming jurisdictions. Professor
Eadington will be missed, but his legacy in the academic studies of gaming will continue.
The spring issue features jurisdiction profiles
from the United States, Europe, and Indian gaming. A pair of articles addresses ethical issues faced
by gaming lawyers. The first article includes an
excellent and thought-provoking discussion of
ethical issues faced by in-house gaming counsel.
The second article has an international bent, consisting of personal reflections on ethical issues encountered by a gaming practitioner in Latin
America and Spain.
Continuing with international topics, immediate past IMGL president Tony Coles provides an
update on the European Commission and regulation of online gaming. Casino Lawyer includes another excellent article on reforms in the United
Kingdom related to remote gambling regulations
and consequences of abolishing certain jurisdictional exemptions afforded to licensees. Professor
William Thompson continues the international
voyage with an historic overview of gambling developments in Greece, where the games began.
Returning to the United States, the spring
issue includes two articles relevant to Indian Country. The recent Supreme Court decision in Patchak
has considerable impact on efforts to take land into
trust for Indian Tribes. The Patchak decision is the
subject of an article by IMGL past president Heidi
6
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McNeil Staudenmaier. Dr. Alan Meister offers a
report on his popular yearly economic study of Indian gaming.
Casino Lawyer also has a thought-provoking
article on a creative means to transfer a right to
allow sports betting from a jurisdiction that possesses an exemption from the federal ban on sports
betting to a jurisdiction that wishes to use that exemption. As they say in the industry, the proposal
offers a “win-win” alternative.
A feature article from the International Association of Gaming Regulators for the spring issue
discusses IAGR’s efforts to streamline the application forms for gaming licenses in multiple jurisdictions. IAGR will also provide an update on this
process at its September conference in Oslo, Norway, which is immediately followed by the IMGL
autumn conference.
Finally, IMGL members Arnie and Sheila
Wexler discuss the challenges facing industry employees who have or develop a gambling problem.
Editor’s note: The information in the Wexler article is
based on the diagnostic criteria in DSM-IV, soon to be
replaced in May of 2013 by DSM-V which will add a
new category of behavioral addictions, comprised solely
of gambling disorders. The effects- if any- of this
change to the diagnostic manual on suits filed against
the industry by gamblers who have behavioral addictions
remain to be seen.
Again, the editor of Casino Lawyer appreciates the contributions to the spring issue and
welcomes future articles and advertisements in your
continuing support of IMGL’s publications. ♣
Sue McNabb has worked with the Louisiana legislature, served
as an Assistant Attorney General for the Louisiana Department
of Justice and currently works with state government. She has
an extensive background in corporate law in the private sector
where she worked as General Counsel of an INC 500 Company
and as Vice President of Administration with a national notfor-profit corporation. Prior to that, she taught at Louisiana
State University in Baton Rouge.
She has served as vice chair of the Governmental Section
of the American Bar Association and served on multiple committees with the Baton Rouge Bar Association. She served on the
board ofdirectors of the National Council on Problem Gambling.
She can be reached at suemcnabb@bellsouth.net
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>> GAMING REGULATORS

IAGR Creating Multi-Jurisdictional Business
Form to Streamline Application Process

B

By Susan Hensel

While many IAGR member jurisdictions have
usiness entities often find themselves facing
a myriad of application forms to be filed contributed to the form and some industry feedback
with various gaming jurisdictions when has been provided, in order for the MJBF to be
accepted and used, it will be crucial for regulators in
applying for gaming-related licenses.
To streamline the application process for busi- additional gaming jurisdictions to work together on
ness entities, in early 2012, the International Associ- the information to be presented in the MJBF. We are
ation of Gaming Regulators (IAGR) established a also seeking to obtain expanded feedback from
Multi-Jurisdictional Business Form (MJBF) Work- industry representatives on the usability of the form.
To that end, we would like to invite
ing Group to develop a form which
all interested parties to email the
would standardize the categories of
We envision
Casino Regulatory Authority of
information to be provided by busicreating a system
ness entities. Once the MJBF is im- that will allow a company Singapore which is consolidating
plemented, we envisage that
to generate a customized feedback on behalf of IAGR at
licensing@cra.gov.sg to obtain a
business entities will only need to
application form for
copy of the current draft of
complete a single form (with reledifferent jurisdictions
the MJBF and to provide your
vant riders that are specific to parusing the data it has
comments.
ticular jurisdictions) for submission
lodged in the various
Once a final draft has been
to IAGR member jurisdictions that
accept the MJBF.
data categories specified completed and adopted by regulatory jurisdictions, IAGR plans to
The MJBF initiative builds on
in the MJBF and any
develop an independent, confidenMulti-Jurisdictional Personal Hisjurisdictional riders.
tial database system which IAGR
tory Form that is currently available
—Susan Hensel
will make available to operators to
on the IAGR website at
President of IAGR
securely hold the operator data
www.iagr.org. That form is comand Licensing Director,
necessary to generate application
monly used by numerous gaming
Pennsylvania Gaming
Control Board
forms. Operators would have sole
jurisdictions throughout the world.
control of access to their own data.
“One of the most frequent re“We envision creating a system that will allow
quests I have received from our members and the industry is for the creation of a Multi-Jurisdictional a company to generate a customized application form
Business Form,” said Susan Hensel, President of for different jurisdictions using the data it has lodged
IAGR and Licensing Director, Pennsylvania Gaming in the various data categories specified in the MJBF
Control Board. “We have made great progress toward and any jurisdictional riders. Equally important, the
that goal in the last year and are looking forward to in- creation of the database will enable operators to keep
troducing a form that will improve the application ex- regulators up to date with relevant changes autoperience for both the business entity submitting the matically rather than more cumbersome individual
notifications jurisdiction by jurisdiction each time,
document and the regulator receiving it.”
The working group, which is led by Lau Peet for example, there is a change in key shareholders or
Meng, IAGR Vice-President and Chief Executive, personnel.” said Hensel. “We are working to have
Singapore Casino Regulatory Authority, has devel- the MJBF operational by 2014 and the database in
oped the current draft of the MJBF as an electronic place shortly thereafter so that countries such as
smartform which allows the applicant to complete Great Britain can use the MJBF and database as an
the form at any stage without the need for Internet integral part of their proposed remote gambling
access. The draft MJBF will allow applicants to licensing reforms.”
An updated version of the form will be
provide new information where required, and has
an encryption feature ensuring that confidential presented for discussion at the IAGR Conference
in Oslo, Norway, in September 2013. ♣
information within the form remains secure.

Susan Hensel

Susan Hensel is the Director,
Bureau of Licensing,
Pennsylvania Gaming
Control Board, & President,
IAGR; and Birgitte Sand is
Director, Danish Gambling
Authority, & Trustee, IAGR

“

”
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>> NEW DEVELOPMENTS IN JURISDICTIONS: EUROPEAN UNION
EUROPEAN UNION

European Commission—
Is There Regulatory Change Ahead?
By Tony Coles

I

n October of last year the European Commission issued its paper
on the regulation of online gambling under the title “Towards a

Comprehensive European Framework for Online Gambling”. This
paper was eagerly awaited by many in the online gambling industry

and followed the Commission’s Green Paper consultation document which
was published in March 2011. Since the release of the Commission’s paper
there has been much industry comment on the initiative, along with an
opportunity to reflect on what might happen in the future and what, if anything, this Commission initiative will really mean for the industry.

Background

It may be useful, especially for readers
unfamiliar with the structures of the
European Union, to set the scene. The
scene involves the twenty-seven Member
States of the European Union, each of
which is a sovereign nation in its own
right. It also involves the relationships
between those twenty-seven Member
States as governed by the Treaties
establishing the European Union and the
directives and other utterances emanating
from the European Commission, let alone
the jurisprudence of the Court of Justice
of the European Union (see CJEU).
Thus, it is not surprising that the scene is
a complicated one. As the Commission
itself writes in its paper, each of the
Member States is, in principle, free to set
its own regulatory policies for online
gambling, but these policies must always
“comply with EU law and Internal
Market principles and rules”. This
8
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freedom arises as a consequence of the
Treaties establishing the European Union,
and in particular Article 56 of the Treaty
on the Functioning of the European
Union (which relates to the free
movement of services across the
European Union) and Article 49 (which
covers the freedom for businesses to
establish themselves throughout the EU).
The development of online gambling
has imposed significant pressures on the
relationship between Member States’ own
desires for control over gambling
regulation, and their desires for control
over gambling taxation, and their Treaty
obligations as members of the EU. This
has resulted in significant jurisprudence
from the CJEU where, in a variety of
cases initiated in a number of individual
Member States, the compatibility of a
Member State’s national rules with the
Treaty obligations of that State has been
challenged. In a series of judgments, the

CJEU has provided general guidance on
the interpretation of the fundamental
principles of the EU Internal Market, so
that the national courts in the relevant
Member States can then assess what the
Commission describes in its paper as “the
circumstances under which restrictive
national gambling laws are justified on
grounds related to the general interest”.
Given these EU pressures, and given
the fast pace of the development of online
gambling, and the fact that sites can easily
operate from the EU, with consumers/
players reaching across national
boundaries to identify sites which attract
them both in terms of the products on
offer and the potential economic benefits,
it is not surprising that the European
Commission is involved.
Thus, as stated above, the
Commission adopted a Green Paper in the
Spring of 2011 which was followed by a
period of public consultation so as to
enable it to seek to understand both the
existing situation in the industry, the way
in which Member States seek to regulate
online gambling, and how the individual
public policy objectives of each Member
State can be reconciled with its obligations
to the EU so as not to undermine the
Internal Market. The Commission has
also sought to identify whether differing
national regulatory models could co-exist,
or whether action is needed at the EU
level. Because, interestingly, although the
online gambling industry is one of the
fastest growing service activities in the EU

“

The Commission identified the
need for an improved regulatory
framework governing online gambling
services within the EU as well as
the need for greater co-operation
between Member States and between
EU institutions.

”

it, unlike other service activities, has not hitherto
been the subject of specific pan-EU regulation. That
there may be a number of reasons to explain this did
not deter the Commission from grappling with the
problem and proposing what it sees as the way
forward.

The European Commission’s Action Plan

In its October 2012 paper, the Commission
identified the need for an improved regulatory
framework governing online gambling services
within the EU as well as the need for greater cooperation between Member States and between EU
institutions. The Commission accepted that issues
raised in online gambling cross Member States’
borders and need to be addressed by harmonised
regulation, but not necessarily by regulation at the
EU level.
Thus the Commission’s paper, issued with an
accompanying Commission Staff Working
Document, identified “the key challenges posed by
the co-existence of national regulatory frameworks
within the Internal Market” and answered those
challenges by identifying five priority areas where it
says that action is required.
Broadly put those six initiatives are:
• Ensuring compliance of Member States’
regulatory frameworks with EU law.

The Commission is to seek, or perhaps more
correctly will continue to seek, to ensure that the
regulation in each Member State complies with EU
law. To achieve this objective the Commission plans
to take enforcement action against those Member
States which in its opinion do not currently comply,
and it will do this by continuing, or initiating,
infringement proceedings.
Such infrequent

proceedings are, of course, taken by the Commission
itself where it believes that an individual Member
State is not complying with EU law. The process
can be time consuming since it involves the
Commission requesting an individual Member State
to provide information regarding its regulatory law
and an explanation of justification where there is
apparent inconsistency with EU law. Often this
process can lead to a reconciliation between the
Commission’s views and those of the Member State,
with changes to its regulations being instituted by
the Member State without further formality. But, in
those cases where exchanges between the
Commission and the Member State result in an
impasse, the Commission may take proceedings
against the Member State in the Court of Justice of
the European Union and seek a ruling. Failure by a
Member State to comply with a CJEU ruling is
expensive both in terms of the financial penalties
imposed on a Member State by the Court and also in
terms of that Member State’s “loss of face” with its
EU partners as a “good European”.
In regard to online gambling regulation the
Commission currently has a number of
infringements proceedings outstanding against
Member States, including Sweden, Germany, the
Netherlands, Finland, Hungary and Greece. It
proposes to further accelerate its investigations into
the complaints it receives and to take enforcement
action before the CJEU where necessary.
In its paper the Commission says that it will
undertake an on-going review of Member States’
licensing systems to gauge their transparency so as
to ensure the absence of any discrimination against
operators from outside that State.
• Establishing an expert group on gambling.

The Commission is creating an expert group on
gambling with representatives from all Member
States. The plan is for those experts to share their
experiences, to identify what are the best practices
and to provide advice and expertise on future
initiatives which may emanate from the Commission.

Tony Coles
arc@jgrlaw.co.uk
Tony Coles is a consultant in
Jeffrey Green Russell’s Gaming
and Betting Department.
He is well-known in the leisure
industry for his specialist
knowledge of gaming and
betting law. He enjoys an
international reputation for the
strength of his practice. Clients
span a range of sizes and
sectors and include a number of
international household names
in the leisure industry.
Tony regularly lectures to
an international audience on
gaming issues and is a frequent
contributor to gaming law
periodicals and journals.
He is immediate past president
of the International Masters of
Gaming Law as well as being a
member of the International
Association of Gaming
Advisors, The Society for the
Study of Gambling and the
European Association for the
Study of Gambling.
He is a respected
authority on gaming issues and
is the author of the UK and the
betting exchange sections of the
well-known Internet Gaming
Report. He is also a member
of the Editorial Board of
Gaming Law Review.
Tony Coles can be
contacted at arc@jgrlaw.co.uk

• Enhancing supervision, administrative
co-operation and enforcement.

The Commission regards as a priority the
enhancement of co-operation between EU Member
Continued on next page
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Continued from previous page

The European Commission
sets standards in the regulation
of online gaming

States and, especially, between the
gambling regulatory authorities in each
of the States. The Commission considers
it essential that its policies be successfully
implemented at both Member State and
EU level by the development of closer
working relations between those
regulatory authorities.
The Commission also proposes to
investigate the benefits and limitations of
responsive enforcement measures,
including website and financial
transaction blocking, and procedures
which may require online intermediaries
to remove what are identified as “illegal
gambling offers” or to block access to
those offers.
The Commission has said that it
considers that the possible use of the
Internal Market Information System may
be beneficial in this objective.
• Protecting consumers, citizens,
minors and vulnerable groups.

The Commission states that it is eager to
ensure greater protection for consumers
who access online gambling sites,
particularly minors (an expression used by
the Commission to refer to those under
eighteen years of age, even though in
certain Member States young adults above
that age may also be covered by the
regulatory regime applicable to children)
and other vulnerable people. The
Commission intends to prepare
recommendations for the establishment of
a common set of consumer protection
principles which would apply across the
sector. It also considers that responsible
gambling advertisements must make
consumers aware of age restrictions, the
fact that gambling can be harmful when
not pursued responsibly, and that risks to
players can be financial, social and health
related. To this end, during 2013 the
Commission will prepare recommendations for minimum requirements for
gambling advertising across the EU.
10
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The Commission also intends to
review recommendations from specialist
research groups and says that it will
consider initiatives for further research
into pathological gambling.
• Preventing fraud and money
laundering.

Although its assertion may be challenged
by many in the industry, the Commission
says that it associates online gambling
with online fraud, credit card fraud,
identity theft and money laundering. It
regards these problems as being
transnational and requiring significant cooperation between Member States. It is
therefore considering the possible

extension of the current Anti-Money
Laundering Directive, which at present
applies only to casino gaming, so that in
future it would cover all forms of
gambling.
Given that in a number of Member
States certain issues are addressed by a
regulatory requirement that online
gambling equipment and software be
certified, the Commission is to seek to
ensure consistent standards across the EU
and to aim to reduce the administrative
burden which currently arises from the
need for operators to obtain certification
in each Member State, often to different
standards.

• Safeguarding the integrity of sports
and preventing match fixing.

In recognising that match fixing is a threat
to the integrity of sporting events, the
Commission acknowledges this threat can
arise both with and without the
involvement of sports betting operators.
It is well-known that many leading online
sports betting operators currently have
well established reporting arrangements
in place with the authorities in many
sports. These arrangements have led to
the identification of wrong-doing, and the
conviction of the wrong-doers concerned
whether sportsmen, administrators or
those accessing a betting site. To expand
on this, the Commission intends in 2014 to
publish its recommendations for EU-wide
anti-match fixing measures and will also
assist the Council of Europe, the
International Olympic Committee and
other sports bodies to encourage and
promote international co-operation so as
to aim to prevent match fixing.

The Way Forward

In its paper, the Commission says that it
intends the actions it has identified and
which are summarised above to be
implemented “promptly”. Thus, within
two years it will produce a report
detailing whether or not those actions
have proved sufficient to address the
challenges which the Commission
regards as facing online gambling. If
not, the Commission is likely to propose
that additional measures are taken.
Meanwhile there are on-going
opportunities for those involved in the
online gambling industry, and for those
from outside the industry who are
interested in the way in which it develops,
to engage with the Commission.
Although its paper sets out its current
plans, it would be fair to say that the
Commission has not turned its face
against any particular solution to ongoing issues in the industry.

“

Many have said that
the publication of the
Commission’s paper
will not have any
immediate impact,
and it seems to be clear
that this initiative will not
result in any, or at least
any immediate,
pan-European gambling
regulation.
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Conclusion

Many have said that the publication of the
Commission’s paper will not have any
immediate impact, and it seems to be clear
that this initiative will not result in any, or
at least any immediate, pan-European
gambling regulation. If that ever
materializes, it will be some while hence
and will only arise as a result of much
greater work at the EU level. However,
the continuation of the infringement
proceedings against individual Member
States is likely to ensure that, within a
period of a few years, those States which
are seriously out of step with EU law will
be found to have adopted new regulatory
regimes. With more than a dozen Member
States having laws that are almost
certainly out of step with their EU Treaty
obligations, it is certain that the
Commission has much work to do in
pursuing its infringement proceedings.
And the involvement of the Court of
Justice of the European Union is not at all
unlikely before this process ends.
Upon the publication of the paper,
Michel Barnier, the EU Commissioner for
the Internal Market, promised that the
Commission would “fulfil its role as
guardian of the EU Treaty”. But where a
Member State indicates plans to change its
laws, and then begins to implement those

plans, the Commission is likely to allow
time for the change. For example, there
are currently infringement proceedings
underway against the Netherlands, but
with the new Dutch Government’s plans
to implement changes to the regulations
for online gambling, it is likely that the
Commission will allow opportunities for
these changes to be introduced in a way it
regards as satisfactory and only then will
it review the changed regime.
Of course, one significant, but not
unexpected, omission from the Commission’s paper is tax harmonisation. The
level of individual gambling taxes in each
Member State is, generally speaking, not
an issue to be determined at EU level, but
nonetheless it continues to represent a
significant issue for online gambling
operators. In the writer’s view any move
to tax harmonisation is a long way off, if it
were ever to appear.
On publication, the paper was greeted
by many as representing a significant step
forward towards ending the discriminatory regimes in a number of Member
States, but by others as a big
disappointment. With the great range of
operations within the online gambling
industry, and with the pressures to
maintain existing benefits at one end of
that range and the entrepreneurial
pressures for change and modernisation at
the other, that divergence of opinion can
only be expected. Furthermore one must
not overlook the significant tax benefits
which gambling provides for the revenues
of many, if not all, Member States, as well
as the political nature of the EU
institutions.
It may therefore be not at all unlikely
that, five years hence, we will be looking
back at this paper to remind ourselves of
what was proposed to happen but which is
still awaited. ♣
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UK Reforms
Proposed changes in gambling law may yield
unintended consequences
By Thomas Logan

T

he Department for Culture, Media and Sport is currently conducting a review of the Gambling Act 2005 (the Act). The Draft Gambling (Advertising and Licensing) Bill (the Bill) was published in
December 2012 and proposes radical reforms to the current remote gambling regulations in the UK, affecting operators, suppliers and
affiliates. The Bill is currently progressing through Pre-Legislative Scrutiny
by Commons Select Committee with the most recent hearing being held
on February 12. With the coalition government having the majority in the
House of Commons, and the likelihood that the bill will receive support
from opposition too, it is likely that the Bill will come into force without significant amendments.
The rationale for the proposed
changes is stated as being consumer protection and simplification, allowing UK
consumers to deal with UK licensed entities and with recourse to the UK regulatory body. If the UK regulated entity
is not operating in a manner that the UK
regulator deems appropriate, its licenses
and ability to do business in the UK
could be stopped. However, as with all
legislative and policy changes, there are
intended and unintended consequences.
This article examines the proposed
changes and some of those consequences.

Abolition of the ‘white list’

One important change proposed by the
Bill is to phase out the white list and European Economic Area (EEA) exemptions. The Act currently prohibits
advertising services to the UK unless the
operator is based in the EEA (including
12

CASINO LAWYER • SPRING 2013

Gibraltar) or in the following White
Listed jurisdictions: Alderney, Antigua
and Barbuda, the Isle of Man and Tasmania. The proposed changes in the Bill
would require all EEA or white list operators servicing the UK market to obtain a UK operating license. The UK
government is looking to provide some
provisional operating licenses to enable
EEA and white listed operators to transition smoothly into the new regime, but
no details have been released.
In principle, EU law permits an authorised operator in one Member State
to provide remote gambling services to
consumers based in another Member
State. Member States are still fully entitled to ‘opt out’ on the grounds of public policy, as we have seen across Europe
and require remote operators from other
Member States to obtain a local license.
Ostensibly, the Bill appears to fall
in-line with EU law, as the foundation

for imposing such a restriction is based
on consumer protection and public
order. The Bill is consistent with the
approach other EU jurisdictions such as
Belgium, France and Italy have taken,
which all require local licenses to service their market.

The shift from ‘point of supply’
to ‘point of consumption’

The other main change proposed by the
Bill is a shift from point of supply regulation (i.e. where the remote gambling
operator is located) to point of consumption (i.e. where the consumer is located). If this comes into force,
unamended, all overseas operators will
need a UK operating license in order to
transact with, and advertise to, British
consumers. This also has a knock-on effect on software providers that service
remote gambling operators. If their software is being used by an entity servicing
the UK market, they will require a UK
software operating license.

MEMBERS

IN THE NEWS

▼
Continued from page 5

Britt Singletary
For UK players, helpfully there is no
indication that the player pool will be required to be segregated.

Licensing and compliance costs

Annual UK licensing fees are relatively
consistent with other “white list” operators. According to the Bill, operators already in “well-regulated jurisdictions”
that can provide the necessary compliance information “... will not face significant increases in licensing costs.” The
same cannot be said of current remote
operators not in white-list jurisdictions.
Revenues from licensing fees are expected to only increase by two million
pounds annually; notwithstanding this
the Gambling Commission has already
been accused of “Empire Building” by
Conservative MP, Phillip Davies.

Gambling Duty and Tax

Separately to the Bill, the UK government has introduced a ‘point of consumption’ tax for offshore gambling
operators. This will mean, by December 2014, any remote operator servicing the UK market will be required to
pay gambling duty, at 15% on all gross
profits. Under these changes, HMRC
will have new powers to impose criminal sanctions and/or revoke an operating licence for non-payment. As a result
of the duty change, HMRC anticipates
a revenue boost of £70 million in the
first year, rising up to £270 million in
the following years.
Additionally, UK companies are
subject to UK corporation tax on their
profits, levied at 23% for 2013. This additional cost would make a major difference to online poker providers’ cost
base unless it can be minimized. Structures where the profits are effectively
“offshored” have however come under
significant scrutiny recently, and the
UK Government is exploring options
to close these loopholes.

When will this happen?

The question is when the Bill will hit the
statute books. It cannot be feasible for
HMRC to revoke offshore remote
licenses; therefore, we can only assume
that these new powers are meant to work
in parallel to the Bill. It follows that the
Bill should become law before the
December 2014 cut-off, if not earlier.
Remarkably, a separate Private Member’s
Bill introduced in June last year (Offshore Gambling [Amendment] Bill),
which seeks to achieve similar objectives
to the Draft Gambling (Licensing and
Advertising) Bill, aims for a much more
ambitious deadline: April 2013.

Summary

The major impact of the Bill and tax
reforms will be to repatriate tax revenues
and remote operators, those who may
have previously fled to the white list
jurisdictions for tax reasons, back to the
UK and to widen the net to crack down
on offshore gambling operations.
And while operators and software
providers currently servicing the UK
market should consider the implications
of these changes and whether or not to
obtain a UK operating or software
license in advance, affiliates too need to
consider their own responsibilities in ensuring that the partners they promote
are fully compliant with the new regulations, once in place. Affiliates and advertising agents of white list and offshore
operators need to add in a layer of due
diligence to check that their operators
have the requisite license in the UK. ♣
Thomas Logan is the Group General
Counsel and Legal Director at Total
Compliance. Thomas advises clients in the
online gambling industry in relation to
licensing, business structuring, corporate
transactions, compliance and intellectual
property matters. You can contact Mr
Logan at thomas@totalcompliance.com

Britt Singletary of Singletary Thrash in Biloxi
has been appointed by US District Judge
Carl Barbier in New Orleans to serve as an
Appeal Panellist for the final review of all
claims related to the BP Deepwater Horizon
oil disaster. Sixteen attorneys from Texas
around the Gulf to Florida were selected.
Only two came from Mississippi. BP or the
Claimants have the right to appeal an award
from the Claims Administrator to the Panel.
The Panel decision is final unless Judge
Barbier accepts review. Britt is listed in the
2013 Best Lawyers for Gaming and Alternative Dispute Resolution. As a former US
Magistrate he has conducted thousands of
settlement conferences. This appointment
will be challenging but is also an opportunity
to serve the Court in resolving the largest
class action in America’s history.

2013 Edition of Indian Gaming
Industry Report Released
In February, Alan P. Meister, Ph.D., Principal
Economist with Nathan Associates and a
California-based member of IMGL, released
the new edition of his annual Indian gaming
study, the Indian Gaming Industry Report.
In its eleventh year of publication, the study
continues to provide comprehensive and upto-date nationwide and state-by-state data
and analysis on Indian gaming in the United
States. A summary of the study’s findings is
included in Dr. Meister’s article starting on
page 20 of this issue of Casino Lawyer.

Recovery Road Expands
Treatment Services
Recovery Road has announced its expansion
to include treatment of gambling addiction,
providing those living with the illness an
opportunity for recovery. Recovery Road has
leveraged its current model for addiction
treatment and services and added key
personnel, including Arnie and Sheila Wexler,
two of the country’s pioneers in treating
compulsive gambling.
The Wexlers bring more than 40 years
of experience working with compulsive
gamblers and their families to Recovery
Road. Both are Certified Compulsive Gambling Counselors (CCGC) and will be instrumental in the success of Recovery Road’s
gambling addiction program, as well as in the
hiring of other certified gambling counselors,
therapists and staff.
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Kentucky Update:

Instant
Racing
By Kerry O. Irwin
and Laura D’Angelo

hile the Kentucky legislature
continues to debate the issue of
expanded gaming without
progress,1 two Kentucky horse
racing tracks – Kentucky Downs and Ellis
Park – offer their patrons “Instant Racing”,
or wagering on historical horse races. The
tracks’ Instant Racing software is housed
in a slot machine-like terminal, and the
bettor wagers on historical horse races
provided with limited past performance information which does not identify the date,
the horse or the track. After placing a
wager, the bettor is given the option of
watching the race or immediately viewing
the results and moving quickly to the next
wager. The revenue generated by Instant
Racing is substantial – from September
2011 to December 31, 2012, approximately
$228 million has been wagered through
the machines2 – but the legality of the
game in Kentucky remains in question.
Generally, gambling devices like slot
machines are prohibited by Chapter 528 of
the Kentucky Revised Statutes, but under
Ky. Rev. Stat. § 436.480, the prohibitions
found in Chapter 528 “shall not apply to
pari-mutuel wagering authorized under
the provisions of Chapter 230,” Kentucky’s horse racing laws. The genesis of
Instant Racing in Kentucky came in late
2009 when State Senator Damon Thayer

W
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(R) submitted a request to Attorney General Jack Conway (D) to determine the legality of Instant Racing in Kentucky,
citing in his request that a 2007 Oaklawn
Park racetrack report indicated that $17.7
million was wagered each month through
its Instant Racing system, and that the
amount of wagering had nearly tripled
from 2004-2006.3 In the resulting Opinion,
Attorney General Conway found that Instant Racing did not qualify as pari-mutuel
wagering under then-current Kentucky
racing regulations (which contemplated
live racing), but suggested that the Commission had the statutory authority to
amend its regulations to include Instant
Racing in its definition.4
Under Kentucky law, the Kentucky
Horse Racing Commission (the “Racing
Commission”) has the authority to promulgate administrative regulations governing and regulating wagering on horse
races under the pari-mutuel system.5 Following the Attorney General’s Opinion,
the Racing Commission drafted amended
regulations authorizing pari-mutuel wagering on both live and historical horse
racing.6 In July of 2010, the Racing Commission, the Kentucky Department of
Revenue, and a group of Kentucky race
track associations then brought a declaratory judgment action in the Franklin Circuit Court asking the court to adjudicate
the legality of the proposed regulations.7
The Family Foundation of Kentucky, a
vigorous opponent of expanded gaming in
Kentucky, intervened as Respondent, arguing that Instant Racing is not parimutuel wagering and thus is illegal

gambling under Chapter 528.
After taking judicial notice of the
struggles of, and importance of, the horse
industry in Kentucky, as well as the potential legal and economic harm that could befall the racetrack associations should they
proceed without an adjudication of the
regulations’ propriety, Judge Thomas D.
Wingate of the Franklin Circuit Court set
an expedited briefing schedule.8 Following
hearings on the merits of the case, on December 29, 2010, the Franklin Circuit
Court ruled that the Instant Racing regulations were a lawful exercise of the Racing Commission’s authority to regulate
pari-mutuel wagering on horse racing and
that the licensed operation of wagering on
historical horse races was pari-mutuel.
Thus, Instant Racing does not contravene
the statutory prohibitions on gambling
found in Chapter 528 of the Kentucky Revised Statutes.9
The Family Foundation appealed, and
on June 15, 2012, in a 2-1 decision, the
Kentucky Court of Appeals reversed the
circuit court, holding that the question of
whether Instant Racing was truly parimutuel wagering was a question of fact,
not law (as the circuit court had held), and
remanded the case to the circuit court for
a hearing and findings of fact.10 The original Petitioners appealed, and on January
11, 2013, the Supreme Court of Kentucky
granted discretionary review.11 Advocates
of Instant Racing have taken the Supreme
Court’s interest as a positive sign, but, for
now, the legality of Instant Racing in Kentucky remains in limbo.
Because Instant Racing in Ken-

“

The tracks’
Instant Racing
software is housed
in a slot machine-like
terminal, and the
bettor wagers on
historical horse races
provided with limited
past performance
information which
does not identify
the date, the horse
or the track.

tucky is only authorized by regulation, not by statute, a legislative enactment could clarify the legality of
wagering on historical races. In February 2013, House Speaker Greg
Stumbo (D) introduced House Bill
416, which was in part designed to
pay for pension reform for the state
retirement system by utilizing revenue from Instant Racing.12 The bill,
which passed the House on February 27th, has a definition that includes Instant Racing as a type of
pari-mutuel wager.13 Family Foundation of Kentucky spokesman Martin Cothran said
Tuesday that the language appears to be an attempt
to resolve the legality of Instant Racing.14
While the bill passed the House, the Senate has
indicated that it traditionally does not act on any
issue that is currently before the courts.15 And not
every advocate of expanded gaming is in favor of
the bill, in part because it would cap the revenue that

horse racing would receive from
Instant Racing at $300 million in
total wagers. Representative David
Osborne (R), who earlier in the session introduced a constitutional
amendment that would establish
seven casino locations and provide
up to $100 million a year for an
Equine Excellence Fund intended
to support the horse industry in
Kentucky, expressed such doubts.16
“My interest in expanded gambling
has never been about state coffers,”
Osborne stated.17 “It’s about what
it does for the horse industry.”18
Meanwhile, facing legislative indecision on expanded gaming, the Kentucky horse racing industry – in particular Kentucky Downs and Ellis Park
– has placed a sizable wager on the legality of Instant Racing. The industry is receiving a payout, but
the results of the race are yet to be determined.19 ♣
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Seemingly in anticipation of a favorable decision on the legality of Instant Racing – either in the courts or in the legislature – Keeneland Racing
Association has teamed with Nevada-based Full House Resorts to purchase the Thunder Ridge harness track in Eastern Kentucky. The partners
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New Jersey:

‘Let’s Make A Deal’
By Cory Aronovitz, Robert Foltman
and Keenan Ballo
he premise is simple enough: Someone has an asset that it undervalues
and doesn’t use. Someone else covets that asset but has no way of obtaining it. The solution, of course, is for
the party that covets the asset to try to buy
it from the party that possesses it. Transactions such as this happen on a regular
basis in a free-market society. It’s considered healthy for business.
Now tweak the scenario. New Jersey,
California, New York, even Minnesota,
covet an asset that only four states currently possess: the exemption that was
granted in the 1992 federal ban on sports
betting.
The law has been in the news recently
since the state of New Jersey, under the direction of governor and former U.S. Attorney Chris Christie, announced in early
2012 that it would allow the state’s casinos
and horse race tracks to accept wagers on
sporting events, in direct violation of the
federal ban. The Professional Sports Protection Act, also known as PASPA, is the
legislation that formally bans states –
other than Nevada, Delaware, Oregon and
Montana – from allowing wagers on professional or collegiate sporting events. At
the time the legislation was passed, the
aforementioned four states had some sort
of sports wagering scheme already in
place and Congress granted those states
an exemption. The law’s primary sponsor,
ironically, was former New Jersey senator
Bill Bradley, a former collegiate and professional basketball player.
In order to appease the Atlantic City

T
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casinos, Congress gave
leging it violates the Tenth
New Jersey one year to imAmendment’s state soverplement a sports wagering
eignty provision, that Conscheme and thus be eligible
gress abused its Commerce
for the PASPA exemption.
Clause powers and the law
But the state, thanks to
“commands” the state to
some maneuvering by Senenact or comply with a fedator Bradley, was unable to
eral initiative. Those arguoverturn its own law banments were dismissed at the
ning sports betting and
district court level but will
ended up joining the fortylikely be raised again when
NJ Gov. Chris Christie
six other states that were
the state formally appeals to
says he isn’t throwing in
subject to PASPA.
the 3d Circuit Court of Apthe towel in the fight to
Twenty years later,
peals. New Jersey’s odds may
legalize sports gambling
in New Jersey.
New Jersey voters overnot be much better at the apwhelmingly approved a
pellate level considering that
measure to allow sports betting, and the in 2009 that same court denied Delaware
state announced its intentions to press (which, remember, already has an exempahead despite the federal ban. The state tion) its plan of expanding its sports wawas promptly sued by the four professional gering scheme from a parlay system to
sports leagues and the governing body of single-game wagering.
collegiate athletics, the NCAA, and on
So if New Jersey loses again in the 3d
February 28, a U.S. District Court ruled Circuit is it just out of luck?
against New Jersey, saying the state’s iniThe state still has two avenues availtiative was in violation of PASPA. The able to it. First, it can lobby Congress to
legal theory that New Jersey was unable repeal or amend PASPA. There are two
to overcome is simple and powerful: the pieces of legislation currently in commitSupremacy Clause. Under the Supremacy tee in the House of Representatives that
Clause — Article VI, clause 2 of the Con- would amend the law. One would give
stitution — a state may not enact legisla- New Jersey an exemption, the other would
tion that is in violation of federal create a window for any state to enact
legislation. New Jersey’s legislation al- sports betting if it chooses.
lowing sports betting is in direct violation
At a time in which taxes and trying
of PASPA; hence, it violates the Su- to find additional revenue is an obsession
premacy Clause and was, correctly under in Washington, framing a repeal or
the letter of the law, struck down.
amendment of PASPA on purely economic
New Jersey argued that PASPA is un- grounds as a revenue enhancement hasn’t
constitutional for a variety of reasons, al- happened. PASPA results in hundreds of

millions of potential tax dollars not being
collected, not to mention the additional
costs of enforcing the law.
The Gaming industry may be among
the few, if only, industries that would welcome government regulation and taxation
if it meant legalized sports wagering. And
yet, the economic impact of moving forward has been muzzled by the antiquated
arguments put forth by the sports leagues
in defense of PASPA. Barring a Congressional repeal or amendment of PASPA,
New Jersey, and any other state that wanted
to get into the sports wagering business,
still has another card it could play: Buy
Oregon’s or Montana’s exemption, or have
either of those states assign the “right” to
PASPA’s exemption to New Jersey.
Under this theory, the exemption that
Congress granted Nevada, Delaware, Oregon and Montana in the PASPA legislation
is considered a contractual “right.” The
four states have a “contractual right” to
offer sports betting. Contractual rights can
be assigned from one party to another. A
party can either completely assign the
right or partially assign a right. Under our
example, Oregon and Montana could sell
its PASPA exemption completely, or partially assign, or lease it to another state.
Selling or leasing the PASPA exemption would not result, technically, in an increase in sports betting, since only four
states would still be legally entitled to offer
it. From that standpoint, it should matter
very little to the federal government which
four states are exempt. The state acquiring
the exemption would be bound to implement only the betting scheme that the assigning state could implement. It could be
that New Jersey would not be able to offer
single-game wagering but instead just a
parlay system similar to Delaware. However, a limited version of sports betting is
more than what it can currently offer.
Also, it would be difficult for one of
the professional sports leagues to challenge
the transfer because, again, there wouldn’t
be a net increase in states that would be exempt from PASPA. It would still be four.
Most importantly, however, allowing

“

Congress should revoke
New Jersey or another
New Jersey wants
exemptions granted to
state to negotiate with eito claim (correctly) the
Oregon and Montana for
ther Oregon or Montana
about the unfairness lack of use and offer them
to acquire its exemption
of PASPA, there is
to states that would make
would result in the asset
very
little wiggle room use of them.
being used, unlike the curfor a judge when
As much as New Jerrent situation. It can be arthe
Supremacy Clause sey wants to claim (corgued that by granting the
is so clear and
rectly) about the unfairness
exemptions in the first
of PASPA, there is very litplace, Congress did so in
established.
tle wiggle room for a judge
order for the beneficiary
when the Supremacy
states to use, or continue to
use, them. In fact, another argument can Clause is so clear and established. It is also
be made that it would be more economi- extremely difficult to get a court to declare a
cally beneficial for Oregon and Montana to law unconstitutional that has been on the
lease the exemptions than to use them books for as long as PASPA has.
Congress rarely enacts broad, nationwithin their own borders. If either state
was able to negotiate a deal in which it wide legislation while concurrently grantwould receive a percentage of the tax rev- ing exemptions from that legislation to a
enues generated by sports betting being select few states, as was the case with
offered at Atlantic City or throughout PASPA. That was one of the theories adCalifornia, the revenue would likely be far vanced by New Jersey in district court and
higher than if it offered sports betting it- will likely reprise before the court of appeals.
By not enforcing PASPA in all fifty
self, based on larger populations and potential customers in New Jersey and states, Congress is discriminating against
states in favor of the four that were
California.
Any income that Oregon or Mon- granted exemptions. The federal governtana would derive would be pure profit ment should not be allowed to further disand free from all expenses of regulation criminate against the states, this time all
and oversight that would be required by fifty, who want to negotiate for the sale or
licensing casinos within its borders. use of that exemption.
Since amending the law does not apEvery dollar the states generated by leasing its exemptions would be more than pear to be on Congress’ agenda in the comwhat it is currently generating by letting ing months, and a Constitutional challenge
to PASPA appears difficult to establish (and
the exemption sit idle.
Allowing this sort of transaction be- even if it was established, would only be
tween willing parties (in this case sover- binding in the 3d Circuit), allowing the sale
eign states) benefits both parties. The or lease of the PASPA exemption from
acquiring party is able to obtain an asset it Oregon and Montana to a willing state not
had little opportunity to acquire by other only is sound business, but a commonmeans (barring unlikely Congressional or sense solution to make use of a law that
judicial action), and the selling party is able really no longer makes much sense. ♣
to monetize an asset that was being wasted.
One argument against this proposal is Cory Aronovitz is a founding member of the International
Masters of Gaming Lawyers, founder of the Casino Law
that states should not be allowed to sell, or Group and an adjunct professor of Gaming Law at the John
lease, rights granted to them by Congress. Marshall Law School in Chicago.
Robert Foltman is a third-year law student at The
That, however, is a far grayer area than the John Marshall
Law School and a sportswriter and assistant
battle New Jersey is currently fighting by sports editor at the Chicago Tribune.
Keenan Ballo is a third year law student at The John
enacting a law that is in direct conflict with
Marshall Law School. He is legal intern with The Casino
a federal law. And if selling the exemption Law Group and the host/creator of Everything
is considered against public policy, then Gaming/Casino Law Blog.
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Update:

Effect of Patchak on Tribal Trust Lands
By Heidi McNeil Staudenmaier
and Harsh P. Parikh
ast year’s decisive (8-1) decision by
the United States Supreme Court
in Match-E-Be-Nash-She-Wish
Band of Pottawatomi Indians v.
Patchak, 132 S. Ct. 2199 (2012) appeared
to be a major blow to tribal gaming.
Patchak seemed to open up challenges to
fee-to-trust transfers to a broader group
of plaintiffs and significantly extend the
time for filing such suits. Most gaming
observers at the time agreed that Patchak
would certainly delay development on
newly acquired tribal lands.
Not necessarily. The Secretary of
the Department of Interior (“Secretary”
or “DOI”) has indicated a major shift in
federal policy to foster tribal economic
development on newly acquired trust
lands. Even without Congressional action to address Patchak, the Secretary and
the Bureau of Indian Affairs (“BIA”) are
primed to continue to transfer land into
trust at a rapid pace. The Court’s decision in Patchak, when combined with the
Supreme Court’s 2009 decision in Carcieri
v. Salazar, 129 S. Ct. 1058, raises several
complex issues, including (1) whether the
litigation floodgates were opened to question newly acquired Indian land trust acquisitions, and (2) whether the trust
transfers would remain in limbo during
the pendency of litigation.
These questions may have been answered by the Secretary’s recent attempts
to assuage the detrimental impact of
Patchak on tribal gaming developments.
On June 18, 2012, the Supreme
Court determined that an individual

L
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property owner (plaintiff David Patchak) near
the Gun Lake Band’s
Casino had standing to
challenge the Secretary’s acquisition of
land into trust for the
Tribe. The Supreme
Court’s decision consisted of two parts.
First, the eightjustice majority held
Heidi McNeil Staudenmaier
Harsh P. Parikh
that Patchak’s claim
under the Administrative Procedures Act (“APA”), 5 U.S.C. § mitigate some of these harsh effects
701 et seq., was not barred by the Quiet through reversal of certain long-standTitle Act’s “Indian lands” exception. ing DOI policies. Prior to the ruling in
The Court determined that Patchak was Patchak, the Secretary would publish a
not claiming a right, title or interest in notice of a final decision to take land into
the land, but rather that the government trust for a tribe at least thirty days before
was not entitled to any such right, title the date of the transfer. If any litigation
or interest in that land. The Quiet Title was commenced within this thirty-day
Act was therefore not applicable and did window, the DOI’s internal policies ennot void the APA’s sovereign immunity couraged it to “self-stay” any fee-to-trust
waiver. Second, the Court determined transfers until resolution of the pending
that Patchak had prudential standing to litigation.
challenge the Secretary’s trust acquisiBased on actions in late 2012 and
tion because Patchak’s alleged economic, early 2013, the DOI may have already
environmental, and aesthetic harms eliminated its “self-stay” policy. On De“fall…within the zone ... protected or cember 3, 2012, the DOI published its
regulated by” the contention that the Sec- thirty-day notice in the Federal Register
retary violated the Indian Reorganization of its intent to take into trust: (1) a 305Act. At the time, many tribal gaming acre parcel on behalf of the North Fork
scholars viewed this decision as a “game Band of Mono Indians in Madera
changer.” Patchak was initially feared to County (“North Fork Transfer”), and (2)
hinder tribal gaming and economic de- a 40-acre parcel on behalf of the Entervelopment on newly acquired trust lands. prise Rancheria of Maidu Indians, in
However, the Secretary has attempted to Yuba County (“Enterprise Transfer”).

Following the public notice,
tribe must determine whether to
At the time,
nearby citizens and Indian tribes many tribal gaming move forward with construction
affected by the fee-to-trust trans- scholars viewed this and development on its newly
fers timely filed separate lawsuits
acquired trust lands or delay major
decision as a
challenging the Secretary’s decifinancial investments until the six“game changer.” year statute of limitation expires.
sion under the APA. Unlike past
Patchak was initially The Patchak decision means there is
practice, the Secretary refused to
feared to hinder
“self-stay” either transfer. The
a certain risk that the fee-to-trust
tribal gaming
Secretary asserted that his princitransfer could be undone through
and economic
pal reason for “self-stay” in prior
litigation, almost six years later. As
development
on
cases was no longer extant and desuch, the tribe may opt to resolve
termined that it was not necessary newly acquired trust the pending litigation before investto consult the Department’s intering and expending major revenues
lands. However,
nal procedures set forth in the BIA
the Secretary has for casino development. In this reHandbook. Specifically, in the
gard, Patchak still may mean that
attempted to
Secretary’s view, since Patchak almitigate some of the time for getting a casino up and
lowed suit under the APA even these harsh effects running is increased, and the costs
after land was taken into trust, a
are considerably higher.
through reversal
“self-stay” was no longer necessary.
California Senator Diane
of certain
As a result of the Secretary’s
Feinstein and Arizona Senator John
long-standing
change in policy, the plaintiffs in
McCain remain outspoken critics of
DOI policies.
both cases sought to enjoin the
off-reservation gaming. In a Janutrust transfers. In both cases, the
ary 31, 2012, letter to the Secretary,
judges separately concluded that the land could Senator Feinstein noted that the Secretary’s
be taken into trust. The courts opined that the “abrupt change in [self-stay] policy has caught
Secretary could “unwind” the transfer if later or- many…by surprise.” She posed several interestdered to do so, and therefore the plaintiffs were not ing questions regarding the DOI’s decision to
irreparably harmed. Nevertheless, the beneficiary abandon its “self-stay policy,” including:
Tribes and the Government are required in both
cases to provide certain notice before undertaking
■ Federal liability and indemnity for investany “physical alteration” of the land at issue. The
ments made by tribe to trust lands
courts further warned that the beneficiary tribes
■ Procedures for unwinding the fee-to-trust
could proceed moving forward with planning their
transfer
gambling facilities “at their own risk.”
■ Consultation with tribes and other stake
The Secretary also has indicated reconsideraholders
tion of the 30-day public notice requirement.
Earlier this year, the Assistant Secretary of the
While the Secretary’s Patchak “patch” may
BIA publicly commented that the DOI is considering doing away with the 30-day review period to alleviate some of the initial concerns, it also raises
other legal complexities in an uncharted land.
notify the public of land-into-trust decisions.
While these post-Patchak developments may Litigation over fee-to-trust transfer is bound to
mitigate some uncertainties created by the Patchak continue and may hinder economic development
ruling, other concerns remain. For instance, even on newly acquired trust lands. ♣
though the land will be transferred into trust, the

“
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Indian Gaming Looking Up
Both gaming and non-gaming revenue sees second
straight year of growth
By Alan P. Meister, Ph.D.
espite a sluggish
economy in 2011,
Indian gaming experienced its second straight year of growth
following its first and only
decline in 2009, which came
as a result of the Great Recession. So where does Indian gaming stand then in
terms of its recovery? How
is Indian gaming performing relative to
other gaming segments? And where
does Indian gaming go from here?
This article looks to data and findings from the recently released edition of
the Indian Gaming Industry Report (2013
Edition) to answer these questions.

D

THE NATIONAL PERSPECTIVE

Indian gaming sustained modest growth
in 2011. With some gains in gross domestic product (GDP), per capita disposable personal income, and employment
nationwide and in every state, gaming
revenue grew 3.4% to approximately
$27.4 billion.
While the 2011 gaming revenue
growth rate was still below pre-recession
growth rates – approximately 15% from
2002 through 2005, 10.1% in 2006, and
4.1% in 2007 – gaming revenue rose
above its pre-recession level. In fact,
gaming revenue was at an all-time high
in 2011, eclipsing the former peak of
approximately $26.6 billion from 2008.
20
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Non-gaming revenue at Indian gaming
facilities also grew in
2011. After two consecutive years of decline,
non-gaming revenue
grew 4.7% to approximately $3.3 billion.
Interestingly enough,
non-gaming revenue
actually outgrew gaming revenue in 2011.
This reflects the continuing trend of
adding, expanding, remodeling, and
upgrading non-gaming amenities at
Indian gaming facilities, and the movement continues to improve quality and
increase the breadth and depth of
Indian gaming facilities.

Other segments of the gaming
industry also continued to show signs of
recovery in 2011 as well. At the nationwide level, the commercial casino, racino,
and card room segments all grew at
faster rates than they did in 2010. While
Indian gaming grew at approximately
twice the rate of the commercial casino
segment, which grew at 1.7%, Indian
gaming was outgrown by both the racino
and card room segments, which grew approximately 8.1% and 3.7%, respectively.
Amidst their relative performances,
Indian gaming continued to gain ground
on the commercial casino segment in
2011. Indian gaming generated approximately 43.5% of all U.S. casino gaming
revenue (i.e., gaming revenue generated
at Indian gaming facilities, commercial

casinos, and racinos). This was only a slightly
smaller share than the commercial casino segment,
which led the way with approximately 45% of
casino gaming revenue. Racinos generated the
other 11.5% of casino gaming revenue.
In addition to having a positive impact on
Native American tribes, Indian gaming continued
to make significant contributions
to the U.S. economy. Indian gaming facilities, including their nongaming operations, directly
generated approximately $29.6 billion in output, supported about
339,000 jobs and $12.3 billion in
wages, and made over $1.4 billion
in payments to non-tribal governments in calendar year 2011.
Indian gaming also led to secondary impacts consisting of
purchases by Native American
tribes, their casinos, and employees’ households, as well as the iteration of purchases by suppliers
and their employees’ households.
In 2011, it is estimated that direct
and secondary impacts of Indian gaming totaled
approximately:
■ $81.8 billion in output;
■ 686,000 jobs;
■ $26.8 billion in wages;
■ $11.0 billion in federal, state, and local
tax revenue; and
■ $1.4 billion in direct payments by tribes
■ to federal, state, and local governments.

STATE, FACILITY BREAKDOWNS

While Indian gaming on a nationwide basis grew
in 2011, it did not grow everywhere or grow uniformly across the country. The performance of Indian gaming varied widely across gaming facilities,
states, and classes of gaming. At the gaming facility level, approximately 65% of Indian gaming facilities experienced growth in gaming revenue in
2011, while about 35 percent experienced declines.
On the positive side, about 23% of all gaming facilities grew 10% or more.
At the state level, gaming revenue growth var-

ied from +26% in Alabama to -3% in New York,
with 75% of the states (21 of 28) experiencing
growth over 2010. The fastest-growing states
after Alabama were Mississippi, Montana, North
Carolina, and Oklahoma. The fastest-declining
states after New York were Oregon, North
Dakota, Connecticut, and Idaho.

The states that made the largest positive contribution to nationwide gaming revenue growth in
2011 were large Indian gaming states with healthy
growth rates: Oklahoma, Arizona, Washington,
and California. One relatively smaller state, Alabama, also made a strong contribution toward the
overall nationwide growth of Indian gaming with
its continuing growth. The states that made the
largest negative contribution to nationwide Indian
gaming growth in 2011 were: Connecticut, New
York, Oregon, Wisconsin, and North Dakota.
While the nationwide supply of Indian gaming was
substantial on the whole, it continued to be very
fragmented across the U.S. There were 242 Native
American tribes operating over 341,000 gaming
machines and 7,700 table games in 460 gaming facilities across 28 states.
Nonetheless, gaming revenue at Indian gaming facilities continued to be highly concentrated
within certain states. In 2011, the largest state in
terms of gaming revenue at Indian gaming facili-
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ties continued to be California, generating $6.9 billion based upon approximately 1.6% growth over 2010. It alone
accounted for just over 25% of gaming
revenue at Indian gaming facilities nationwide. The top two states, California
and Oklahoma, generated a combined
38% of gaming revenue. Meanwhile, the
top five states, which included Washington, Florida, and Connecticut with
California and Oklahoma, accounted for
approximately 61% of total gaming revenue. The level of concentration for the
top 10 states, which added Arizona,
Michigan, Minnesota, Wisconsin, and
New York to the top five states, was 86%
of total gaming revenue.
Gaming revenue also continued to be
highly concentrated among a small percentage of Indian gaming facilities. In
2011, the top 6% of all Indian gaming
facilities, which each generated $250 million or more, accounted for approximately
38% of total gaming revenue at all Indian
gaming facilities. And while the top 31%
of gaming facilities, which each generated
$50 million or more, accounted for about
85% of nationwide gaming revenue, the
bottom 33% of gaming facilities, which
each generated $10 million or less,
accounted for only 2% of nationwide
gaming revenue.
There was also a wide disparity in
performance across the classes of Indian
gaming in 2011. The 24 Indian gaming
states with at least some Class III gaming
(i.e., Las Vegas style gaming) generated
98% of total gaming revenue for Indian
gaming, while the four states with only
Class II gaming, which include bingo and
games similar to bingo, including
electronic bingo machines, generated only
2% of total gaming revenue. However,
while Class II gaming was a small portion
of nationwide Indian gaming, it grew
much faster than Class III gaming. Class
II only states as a group grew 22% in
2011. This was 7 times that of the states
with at least some Class III, which only
grew 3 percent.
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“

In addition to
having a positive impact
on Native American tribes,
Indian gaming continued
to make significant
contributions to the
U.S. economy. Indian gaming
facilities, including their
non-gaming operations,
directly generated
approximately $29.6 billion
in output, supported about
339,000 jobs and $12.3 billion
in wages, and made over
$1.4 billion in payments
to non-tribal governments
in calendar year 2011.
THE FUTURE OUTLOOK

”

In terms of the future outlook for Indian
gaming, its performance in 2010 and 2011
is encouraging, especially considering that
the U.S. economy is still in recovery mode.
The question is how much further can Indian gaming grow? As noted in past reports, Indian gaming on a nationwide
basis was already experiencing an overall
slowdown prior to the beginning of the
Great Recession in late 2007 due to supply
constraints. Many public policies, such as
proposed and enacted legislation and regulations, judicial decisions, and tribal-state
gaming compacts, had the effect of restricting the supply of Indian gaming.
Based upon its cumulative post-recession performance and anecdotal evidence from 2012, things are looking up for
Indian gaming in the short-term to midterm future. There are several contributing factors to this outlook:

1) The economy will continue to

improve over time, bringing back
disposable income, consumer
confidence, and spending on casino
gambling;

2) Many Native American tribes are
investing in their gaming opera-

tions by remodeling, upgrading,
expanding, and replacing facilities
in order to maintain and grow their
markets;

3) In some Indian gaming states,
there is unmet demand and/or
limited competition;

4) In some states where restrictions
on the supply of gaming have been
eased, tribes will be able to expand
when demand is sufficient;

5) There are opportunities for

further conversions from Class II
to Class III gaming;

6) Class II gaming machines
continue to perform well as an
alternative to Class III machines;
and

7) Some smaller, less mature Indian
gaming states have room for
growth.

However, as has been the case historically, performance will likely vary widely
across Indian gaming facilities, tribes, and
states.
On the other hand, the long-term
outlook for Indian gaming is uncertain.
Any number of things could negatively
impact Indian gaming. These potential
threats include both non-market and market factors. Potential non-market factors
include continuing legal challenges, legislation, and regulations that restrict Indian
gaming and limit its expansion.
Potential market factors include:
The maturation of gaming
markets;

■

■
■

Increasing competition; and

The evolution of Internet
gaming and its interaction with
brick-and-mortar casinos. ♣
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Current Ethical Issues for the
In-house Gaming Attorney

A

By Barth F. Aaron

lthough the concepts were established long ago, recently renewed attention has been given
to several ethical issues as they
relate to corporate or in-house counsel.
This discussion begins with a cautionary tale, that of Lauren Stevens, a former Vice President and counsel to
GlaxoSmithKline, who was charged with
lying to a government agency and obstruction of justice. Stevens had conducted an internal investigation in order
to respond to a very broad FDA inquiry
into whether GSK had illegally marketed
its drug Wellbutrin for “off-label” uses.
After conferring with outside counsel,
Stevens provided the company’s response
to the FDA, which may very well have
contained half-truths. She was indicted on
four counts in a Federal indictment. Fortunately, at trial she was granted a directed verdict before the matter was
submitted to the jury, the judge finding
that Stevens was “not engaged to assist a
client to perpetrate a crime or fraud.” Instead, the privileged documents in this
case show a studied, thoughtful analysis
of an extremely broad request from the
Food and Drug Administration and an
enormous effort to assemble information
and respond on behalf of the client. The
basis of the court’s ruling seems to be that
the lawyer was acting as legal counsel to
her client and did not affirmatively attempt to commit a fraud.
How would this case turn out if the
agency was the Nevada Gaming Control
Board and the company was a licensee or
applicant for a gaming license? Start with
Nevada Gaming Commission Regulation
4.020 which, while allowing an applicant
the ability to claim any privilege, the claim

of privilege in and of itself can be sufficient grounds for denial of a license. In
addition, Nevada regulators expect selfreporting by licensees of any violations
of law or regulation. The attorney representing the client before the Board and
Commission

1) is subject to the automatic waiver of

any privilege by the client, NGC Reg.
10.080,

2) is obligated “not to be intentionally
untruthful to the board or commission”
nor withhold any information which the
board or commission is entitled to receive (which is everything!) nor interfere
with the board’s attempt to obtain the information, NGC Reg. 10.090,
3) certifies every application, report, affidavit, written argument, brief, statement
of fact or other document submitted by
the attorney to the board or commission
NGC Reg. 1.110 and
4) on request of the board or commission, provides any information that the
attorney has concerning violations of
the Act or regulations by any person.
NGC Reg. 10.120.

In addition, should the attorney
gain knowledge that a client has not
complied with the Act or regulations or
the client has made a material omission
or error in any application, report or
other document submitted to the Board
or Commission, the attorney is obligated
to inform the client. NGC Reg. 10.100.
Presumably should the client refuse to
correct the error or omission or fail to
self-report or correct the violation, the
attorney should cease representation of

the client, which creates an interesting
dilemma for the in-house attorney – to
quit the job or violate commission regulations and jeopardize her own license.

The attorney-client privilege and
the in-house attorney.

When dealing with Nevada gaming, the
attorney-client privilege does not exist for
all intents and purposes. Many Nevada
gaming licensees and gaming licensees in
other jurisdictions are publicly traded
companies. Some have operations overseas. What happens when the SEC, DOJ.
EEOC, OSHA or other federal agencies
come calling? What if the waivers provided by Nevada gaming regulation are
not enacted or promulgated in the other
jurisdiction?
The attorney-client privilege is the
oldest privilege recognized by AngloAmerican jurisprudence. In fact, the principles of the testimonial privilege may be
traced all the way back to the Roman Republic, and its use was firmly established
in English law as early as the reign of
Elizabeth I in the 16th century. Grounded
in the concept of honor, the privilege
worked to bar any testimony by the attorney against the client. Epstein, The Attorney-Client Privilege and the Work Product
Doctrine 2 (4th ed. 2001).
There are several policy justifications
that have played a role in the development
of the doctrine. At its most basic, the privilege ensures “that one who seeks advice
or aid from a lawyer should be completely
free of any fear that his secrets will be uncovered.” United States v. Grand Jury Investigation, 401 F. Supp. 361, 369 (W.D. Pa.
1975). Thus, the underlying principle of
Continued on next page
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the privilege is to provide for “sound legal
advice [and] advocacy.” Upjohn Co. v. United
States, 449 U.S. 383, 389 (1981). In other
words, shielded by the privilege, the client
may be more willing to communicate to
counsel things that might otherwise be suppressed. In theory, such candor and honesty
will assist the attorney in providing more
accurate, well-reasoned professional advice,
and the client can be secure in the knowledge that her statements to her lawyer will
not be taken as an adverse admission or
used against her interest. Indeed, armed
with full knowledge, we, as attorneys, are
better equipped to effectively and competently represent our client.
Boiled down to its basics, the privilege
provides: the attorney may neither be compelled to nor may he or she voluntarily disclose matters conveyed in confidence to him
or her by the client for the purpose of seeking legal counsel. Likewise, the client may
not be compelled to testify regarding matters communicated to the lawyer for the
purpose of seeking legal counsel.

Although there is no single authority
on the attorney-client privilege, the classic
definition by Professor Wigmore is as follows: “(1) Where legal advice of any kind is
sought (2) from a professional legal adviser
in his [or her] capacity as such, (3) the
communications relating to that purpose,
(4) made in confidence (5) by the client, (6)
are at his [or her] instance permanently
protected (7) from disclosure by [the
client] or by the legal adviser, (8) except the
protection be waived.” John Henry Wigmore,
Evidence In Trials At Common Law § 2292, at
554 (McNaughton 1961 & Supp. 1991).

What is the attorney-client privilege?

The privilege protects from disclosure
“communications” between the client and
the attorney. It has been found to be a twoway privilege, so that what the client tells
the attorney and what the attorney tells the
client are both privileged. Schwimmer v.
U.S., 232 F2d 855 (8th Cir.), cert denied, 352
U.S. 833 (1956); Green v. IRS, 556 F. Supp.
79, 85 (N.D. Ind. 1982), affirmed without
op. 734 F. 2d 18 (7th Cir. 1984). However, the

The privilege protects from
disclosure “communications”
between the client and the attorney.
It has been found to be a two-way privilege,
so that what the client tells the attorney
and what the attorney tells the client are both privileged.
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underlying facts are not subject to the privilege, only the communication with the attorney. Should the client be called to testify,
she must still answer questions of “what
happened” or “what did you see.” What
would be protected is, “What did you tell
your attorney?” or “What did your attorney say?”
The particular issues for the in-house
attorney are found in two factors in Professor Wigmore’s definition – is the advice
being offered legal advice and was the communication made in confidence. The leading modern decision in the area is Upjohn
Co. v. United States, 449 U.S. 383 (1981).
Traditionally, in recognition that corporations are fictional “persons” and are operated by a group of individuals, the courts
used a “control group” analysis to determine who the corporate client was for purposes of the attorney-client privilege. This
was a narrowly defined group of individuals senior in the corporate hierarchy who
could direct the company and its activities
and make binding decisions for the company. In Upjohn, another pharmaceutical
company found that overseas employees
had made payments to gain favor with local
governments. The Chairman of the Board
directed the General Counsel to conduct an
investigation so that proper legal advice
could be obtained. The company had notified the Securities and Exchange Commission and the Internal Revenue Service of
the situation. The General Counsel conducted his investigation by issuing a questionnaire to employees of the company.
The IRS issued a subpoena requesting, inter
alia, the questionnaires. In the interim, the
company had identified to the IRS the employees to whom the questionnaire had
been addressed. The Supreme Court discarded the Court of Appeals control group
analysis in favor of a more functional analysis considering whether the employee is
acting in the scope of her employment,
whether the communication is with an attorney for purposes of providing legal advice to the company and whether the
information is also available from more senior (the traditional control group) personnel. In Upjohn, the Supreme Court held on

its facts that the information contained in
the questionnaires was not otherwise available from more senior employees, the questionnaires were for the purpose of counsel
obtaining the facts necessary and for the
purpose of providing legal advice and were
not subject to disclosure. However, the
Court specifically found that nothing
would stop the IRS from interviewing the
overseas employees and obtaining the underlying facts known to them, just not by
the “silver platter” route of obtaining what
was provided to the attorney.
It is noted that the direction from the
Chairman and the General Counsel’s questionnaire all contained statements of confidentiality, which allowed the Court to find
that the communication was meant to be
confidential for the attorney’s use only.
To be subject to the attorney client
privilege, the communication must be intended to be confidential or private. It is
fairly easy when the client is an individual
– close the door to the office, do not copy
anyone else on emails or letters and use
other obvious aspects of an intent to maintain confidentiality. But what does a corporation do when there may be several
department heads who need to be informed
or there may be other employees, vendors,
customers or others who receive the communication?
Unfortunately, the answer is “it depends.” Here the courts look to the extent
of the dissemination and whether those receiving the communication have a need to
know. Most evidently, adding third parties
such as customers or vendors to the communication is most likely to lead to a finding that the author did not intend the
communication to be confidential. Likewise, broadly circulating the communication to employees who were not involved
in the transaction or decision-making
process is most likely to lead to the same
conclusion.
However, various courts seem to analyze the situation differently. The view is
now to determine whether (1) a lawyer’s
advice is requested and (2) whether that advice is legal advice. Courts now recognize
that in-house attorneys serve multiple

functions. In-house attorneys can be as
much business advisers as they are legal
advisers. A personal example of the author’s is that he was asked on several occasions to review potential business targets,
analyze their financial histories and operations and provide advice on whether it was
a proper acquisition target. Almost none
of that due diligence was legal analysis; it
was almost entirely business oriented. Only
that portion that related to regulatory matters or potential liabilities or possibly the
structure of the deal (stock vs. asset purchase) would have any chance of being
deemed legal advice.
Courts have adopted a so-called “primary or dominant purpose” analysis. See
N.C. Elec. Membership Corp. v. Carolina
Power & Light Co., 110 F.R.D. 511, 514
(M.D.N.C. 1986); Teltron, Inc. v. Alexander,132 F.R.D. 394, 396 (E.D. Pa. 1990)
(“[must be able to] clearly demonstrate that the
advice to be protected was given in a professional legal capacity.”); U.S. Postal Serv. V.
Phelps Dodge Ref. Corp., 852 F. Supp. 156
(E.D.N.Y. 1994). Is the advice sought from
the attorney primarily or dominantly legal
or business? In the U.S. Postal Serv. V. Phelps
Dodge case, the court asked the practical
question of “whether the communication
would have been made if it were not sent
(or copied) to the attorney?”
Some practical suggestions to protect
the attorney-client privilege in a corporate
setting:

1) Limit the number of people to receive
a communication seeking legal advice.
Preferably, send it only to the counsel.
Direct a separate email to business associates should they need to know.
2) Related, remember the dreaded “Reply
All” button. It appears that more people
have gotten into more trouble using
“Reply All” than any other technology.
3) Clearly mark the communication as

“Confidential” – but do not overdo it.
Marking all correspondence to counsel as
“Confidential” lessens its impact and will
surely be ignored.

4) Clearly state that the purpose of the
communication is to seek legal advice.

5) Attorneys, in replies, should also

clearly mark “attorney-client privileged”
when providing legal advice. Again, do
not overdo it.

6) Some authors are recommending sepa-

rating management positions from those
of legal counsel, so the recommendation
is the General Counsel should not also be
the company Secretary. This would help
clarify whether the advice is being sought
from the lawyer and not the business
manager.

7) Finally, remember that simply copying
the attorney on the email will not make it
magically protected.

Upjohn created another issue for inhouse attorneys which usually arises in the
process of an internal investigation.
Take this situation. The CEO comes to
you, the newly appointed General Counsel
of Newco Gaming, Inc., and reports that he
has uncovered emails which seem to reflect
that certain managers are receiving payments from vendors for preferential treatment. The CEO wants you to investigate.
Your first response is that outside
counsel should conduct any internal investigations as that will help ensure confidentiality and preserve the attorney-client
privilege. The response is an adamant “it’s
not in the budget, get it done yourself !”
So you proceed to review the emails
the CEO obtained and outline the course
of an internal investigation which includes
interviewing several key employees. Wise
to the methods of investigators, you have
your paralegal sit in on all the interviews
and you place the tape recorder on the conference table in front of the witness and
clearly state that the interview is to be
recorded and can be available for later use.
During the course of one of the interviews, a procurement specialist, Doris
Jones, informs you that she in fact was paid
a “bonus” by John Smith, the Director of
Purchasing, which she knew came from a
vendor. She never reported the receipt of
Continued on next page
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the vendor’s “gift” contrary to the company’s gift policy. In an interview, the Director of Purchasing freely admitted to
requesting from vendors “compensation” to
ensure the vendor would receive purchase
orders from the casino. His tone indicated
he thought there was nothing wrong with
this and that in previous employment he
had done the same as he was taught it was
proper through his past employment.
Two footnotes. First, no one said
everyone is smart. Second, you clearly advised the interview was to be recorded and
placed the recorder in plain sight. What additional step should have been taken? The
interviewer should have gotten the waiver
of the recording in writing.
On your reporting the results of the
investigation to the Compliance Committee
of the Board (your gaming company does
have a compliance committee, does it not? –
in Nevada, it should3), the committee determines to self-report to the Gaming Control
Board that there has been improper conduct
in the purchasing department, that the
company has already taken corrective action in strengthening its purchasing policies to expressly prohibit any form of gift
from vendors, has appointed another procurement specialist as a compliance officer
specifically for that department with the
training necessary and has terminated the
employment of the Purchasing Director
and suspended Doris Jones for one week.
Although you are new to this position,
you have worked in the past for the Gaming
Control Board and you are able to convince
the Board that sufficient corrective action
has been taken and it decides that no disciplinary action will be taken against NewCo
provided there are no other violations in the
next twelve months.
However, John Smith now files a reverse gender discrimination charge with
the Nevada Equal Rights Commission on
behalf of the EEOC. The NERC investigator requests a response from the company. You prepare the response including a
transcript of John Smith’s interview. His
discrimination charge is dismissed as there
was a valid business reason for his termina26
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tion. He files a complaint with the Office of
Bar Counsel of the Nevada State Bar Association claiming you violated RPC 1.6 by
improperly disclosing a client confidentiality because when Mr. Smith was speaking
with you he believed you were his lawyer
and asking questions to help keep him out
of trouble. That was why he was so candid
and cooperative. Not only does he want you
punished, he wants to be compensated for
his lost income.
Note that because there are no formalities to creating the attorney-client relationship but rather, the analysis is, “What
did the client reasonably believe?” and “Did
she reasonably believe you were her lawyer
at the time of the communication?” RPC
1.6 generally prohibits the disclosure of information relating to the representation of
a client unless the client gives informed
consent or subject to exceptions that do not
apply here. Note that the fraud/crime exception, which is also an exception to the
attorney-client privilege, only applies
prospectively to prevent the commission of
future crimes or fraud, not retrospectively
should the confidential communication reveal the past commission of crime or fraud.
Additionally, the attorney also violated
RPC 1.13 which describes the ethical obligations when the organization is the client.
Subparagraph (f) requires:
In dealing with an organization’s directors, officers, employees, members,
shareholders or other constituents, a
lawyer shall explain the identity of
the client to the constituent and reasonably attempt to ensure that the
constituent realizes that the lawyer’s
client is the organization rather than
the constituent.

One outgrowth of the Upjohn decision is
what has become known as “Upjohn warnings.” When speaking with an employee, especially when conducting an internal
investigation, counsel should provide certain warnings or advice to the employee
witness to avoid the situation just described.
This applies to all counsel, but especially inhouse counsel who have daily contact with
many employees and as the local lawyer

may become viewed as the person to go to
for legal advice. The advice is to start any
interaction with fellow employees where
the tenor of the conversation is the seeking
of personal legal advice with a statement
that the corporate attorney does not represent the employee as the attorney represents the company, that the attorney can
give some friendly informed advice (if the
attorney so chooses) but the employee
should seek advice from her own lawyer to
confirm what to do before taking action on
the situation.
Upjohn warnings have become somewhat more formalized. It is even suggested
treating these warnings as a form of Miranda warning in the corporate setting and
make them part of the boilerplate of the investigation process. The standard Upjohn
warnings are:
■ The lawyer represents the company and
not the individual personally.

■ The interview is part of an investigation
being conducted for the purpose of providing legal advice to the company.

■ The interview is protected by the attorney-client privilege that belongs solely
to the company and not the individual.
■ The privilege is subject to waiver at any
time by the company without the individual’s consent or knowledge.

■ The substance of the interview is to be
kept confidential, including as to other
employees.

■ The individual may want to retain outside counsel to represent her interests.

It is recommended that not only are
these warnings read into the record at the
start of any interview, but written confirmation from the witness acknowledging receiving the warnings is obtained.
It is noted that the next to last warning, to maintain the confidentiality of the
interview has recently been found by the
National Labor Relations Board to be a violation of an employee’s organizational
rights, turning on its head fifty years of
Labor Act jurisprudence. It is a subject for

another day, but, at the time of the writing of this
paper, perhaps the D.C. Circuit ruling in Noel Canning vs. NLRB will impact the validity of any recent
NLRB determination. The Circuit Court ruled that
the President’s recess appointments to the Board
were unconstitutional and impermissible.
The last concern to be addressed is contained
in the second part of the Upjohn decision. The
Supreme Court also addressed whether the questionnaires sought by the IRS as documents were
privileged. This question implicates the Work-Product doctrine or privilege.
The Work-Product doctrine is separate and
distinct from the attorney-client privilege. The former protects the work and thought processes of the
attorney, while the latter protects communications
with the attorney. In some respects, each is broader
than the other. The Work-Product doctrine is not
limited to communications between the client and
attorney; it only protects that which is created in anticipation of litigation. To the contrary, the attorney-client privilege is not limited to
communications in anticipation of litigation but applies to any confidential communications between
the client and attorney. Similarly, the Work-Product
doctrine can protect information or communications
received from persons other than the client, such as
experts or investigators.
“In anticipation of litigation” is interpreted
broadly so that litigation need not have been commenced and any adversarial proceeding can be included, so administrative hearings and
governmental investigations fall into the category
of litigation.
The policy behind the work-product doctrine
was stated by the US Supreme Court in Hickman v.
Taylor, 329 U.S. 495 (1947). There the Court said:
[I]t is essential that a lawyer work with a
certain degree of privacy, free from unnecessary intrusion by opposing parties and
their counsel. Proper preparation of a
client’s case demands that he assemble information, sift what he considers to be the
relevant from the irrelevant facts, prepare
his legal theories and plan his strategy without undue and needless interference.... This
work is reflected of course, in interviews,
statements, memoranda, correspondence,
briefs, mental impressions, personal beliefs,
and countless other tangible and intangible
ways....

Were such materials open to opposing counsel
on mere demand, much of what is now put down in
writing would remain unwritten. An attorney’s
thoughts, heretofore inviolate, would not be his own.
Inefficiency, unfairness and sharp practices would
inevitably develop in the giving of legal advice and
in the preparation of cases for trial. The effect on
the legal profession would be demoralizing. And the
interests of the clients and the cause of justice
would be poorly served. Id. at 510-11.
Thus, the Court recognizes that both fact and
opinion can be covered by the Work-Product doctrine. Here there is a split. The attorney’s opinion, or
what reflects counsel’s subjective beliefs, impressions, and strategies regarding a case should be absolutely protected. However, should facts not be
otherwise available to the opponent, the recitation
of fact can be ordered disclosed upon a showing of
substantial need and undue hardship in obtaining
the facts through other means.
“To the extent that work product reveals the
opinions, judgments, and thought processes of
counsel, it receives some higher level of protection,
and a party seeking discovery must show extraordinary justification.” In re Sealed Case, 676 F.2d 793,
809-10 (D.C. Cir. 1982)
To summarize then, the attorney-client privilege protects from disclosure communications between a client and her attorney which are intended
to be confidential, which is demonstrated by the
client and attorney taking steps to ensure confidentiality. In-house counsel are faced with the dilemma
of first knowing who their client is and second with
being both a legal and business adviser. The workproduct doctrine, which may cover the same tangible material as falls under the attorney-client
privilege, protects that which is created in preparation for or anticipation of litigation by the attorney
containing her thoughts, impressions, legal analyses, conclusions, trial tactics and related mental
product and may cover the factual presentations relied on by the attorney. This recitation of facts could
be discoverable should the adversary be able to show
an inability to obtain the material facts without
undue hardship. ♣
3
NRS 463.720, implemented by NGC Reg. 5.045. See,
Creating and Implementing an Effective Gaming Compliance
Program, Rodefer, Nevada Gaming Lawyer, September
2011.
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Ethical Musings of a Gaming Lawyer
By Cristina Romero de Alba

once read that “ethics is what you do
when no one’s looking”. I do not agree;
to the contrary, I firmly believe that
ethics should be as public, open and
visible as possible.
The consideration of ethics in the
legal profession is of key and growing importance. Yet, too few of us consciously
consider ethics whilst weighing out our options in the day-to-day of our job. In particular, the gaming industry is somehow
naturally prone to give rise to conflicts,
doubts and difficult situations where we are,
to say the least, a little bit in the dark.
I am still learning a whole lot about
ethical standards through my involvement
and increasing exposure to the gaming industry, precisely due to its (apparent) unethical halo. The gaming sector is not only
overregulated and largely dominated by
surprisingly strict standards and regulations related to compliance and responsible conduct of business but is also widely
infused with moral considerations that
provide more than enough room for daily
reflection.
It is of common belief that justice relies on a deep grounding of respect for individual capacity to develop a free, moral
and rational existence that needs to be
protected from its very core. This becomes
the rule of law upon which a democratic
society can be recognized and survive and
on which a coherent system of individual
and collective rights and obligations is created and remains.
We, the lawyers, are the ultimate
guardians of the law and the key supporters of the pillars of justice. This is no easy
task that puts us in a critical function for
the preservation of social order. And it becomes more important when it comes to a
part of economic life, a way of entertaining
ourselves that is not entirely innocuous.
28
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Again, the idea that we may not be as mindful of this as we should comes to mind.
The fulfillment of our professional
duties in an ever changing and technologically driven environment like the gaming
sector generates the need for us to revisit

“

The consideration
of ethics in the legal
profession is of key and
growing importance.
Yet, too few of us
consciously consider
ethics whilst weighing
out our options in the
day-to-day of our job.

”

our ethical code, trying to achieve the
highest standard in what we do whilst
playing this role. Of course, it is impossible to anticipate every single situation in
which we may eventually get involved, but
the roots and fundamentals that structure
our ethical vision are a tangible guidance
that points the way and inspires us to
shape how we develop and protect the
legal system and underlying social relationships. At the same time, it is the bar
against which we will measure wrongdoers and transgressors and the touchstone
to test how we approach clients and manage everyday conflicts and events.
My father, who had set up the first
gaming law boutique in Spain just several
years ago spoke in a low voice about “advising my clients on legal strategy and operations in a very regulated sector” to whoever
asked what he was currently up to. Clearly,
he was proud of his chosen noble profession, but still, there was something to his
hidden tone. Ever since, I have lived and

trained myself in the values that he, various books, close friends and some others,
taught me, distilling them through my
own experiences.
With a degree in law and a degree in
economics, years of experience at an investment bank as financial analyst and at
an international law firm as a financing and
securities lawyer later, I fully landed in the
gaming industry. My idea was to develop
the so-called international practice, the investment and financial angles of that very
same boutique, now a little bigger.
A few years on, I am still going down
that route reflecting along the way on the
many ethical aspects that come up whilst
we work in this very absorbing sector. And
I firmly believe that we work in a profession that should, more than any other,
stand for the highest ethical canons and
discipline. Thus, we should strive to embody this series of principles as we interact with the public, our clients and the legal
system, albeit the discouragement of seeing how others get rich and applauded
without making an effort and without even
considering the ethical implications of
their doings. Not to mention the twisted
judicial and enforcement system that is
constantly threatening to make us collapse.
We have to ask ourselves a series of
vital questions: What does the public expect from us? How do we face a client who
is willing to pay ridiculous amounts for a
legal opinion that is not entirely clear?
How do we deal with a company that does
not comply with our policy and is not
abiding by the law? What price are we
willing to pay and, even more importantly,
can we live without it? You can’t be ethical if your clients or your suppliers are
not. One thing is to interpret regulations
and the other is to stretch them far beyond
what is permitted in our statutes.

After my experience in a few jurisdictions, revisiting my knowledge about the fundamental institutions of civil law and logic, I rapidly came to
the conclusion and will still defend to the end that
there is no such thing as “de-regulation” or “un-regulation”. It just cannot be; a certain activity is either
legal or illegal, regardless of whether it is carried
out in physical premises or via the internet. Consider drug dealing, for example. Of course, many
criminal codes do not expressly contemplate that
drug dealing over the internet is prohibited, it is just
generally banned. No distinction. What would be
the grounds for it anyway?
Regardless, some lawyers seem to have fallen
into the trap of economic interests and have been
acting as supporters of, not so much real legal
doubts (a grey line transformed into a softer grey
and almost white one), but of a forced interpretation of what has always been prohibited (a dark
black line that they pretend is as white as freshly
fallen snow).
Ridiculous amounts of money, “glamorous”
clients and inactive public institutions, sadly including justice, are plainly overwhelmed by a phenomenon that trespasses the ultimate barriers of
sovereignty, urging this interpretation, openly contrary to what ethics and the legal system dictate.
Politicians with little or very rudimentary
knowledge and a great amount of selfishness are
inevitably poisoned to follow this very same interpretation as they will hold on to general concepts
such as “technology is always good, it means progress”,
“the internet is a different not just a distribution and communication channel”, “we cannot face or enforce any actions against cross border phenomena, we don’t have the
resources or the legal instruments”. And we end up with
a legal system that is not applied and justice that
is not supported or even activated.
The essence of our professional duties
should be closely attached to moral, ethical and
equity parameters, to be able to free ourselves from our own interests and
favor the client whilst preserving our
independence and dignity. Self-respect
and pride should not be derived from
nor found in material gain.
Gambling is widely done for
amusement, entertainment and social-

ization, but it still has this bizarre and obscure angle,
and we are all responsible and liable for it. The many
errors of the past, the stretching of the “thin grey
line” between legal and illegal and the fraudulent use
of gaming operations for other purposes have, undoubtedly, harmed the industry. Luckily enough, this
is not a general feature. The example of online gaming is just one of many. What about the interpretation of what a certain game is or where it can be
offered? Is it just the most recent?
The gaming lawyers, as an international body,
should research, interpret, deliberate and look
around, tackle these issues and purge the profession
to free it from greed.
Coincidentally, those very same people who
say that gambling is equal to the mob and to money
laundering are the ones that have not had enough
exposure and are probably just unable to grasp the
dimension and the escalating levels of compliance,
high standards and technological developments in
this industry. As gaming attorneys, let us strive to
keep it that way.
We should all take not just a moment, but a moment every single day to assess how we contribute
to the image of the industry. I have little doubts on
the fact that the future will bring us economic improvement, cross border investment, development
of gaming offering, technology, marketing and generally changes to “the way we see things”. Online
and mobile gaming is just the beginning of the latest wave of changes. Think of social gambling,
think of international liquidity, think of expansion
of the integrated resort model to Europe. How are
we going to confront those? Retreat to ethics; they
are an unchanging reference. ♣
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Casinos in
Greece
Where the Games Began
By Wi llia m T homp s on , p H . D .

G

reece first conducted formal games. Greek gods participated in a
game to decide their powers. A dice roll determined Zeus would rule
the heavens, Poseidon the seas, Hades the underworld. Hermes,
the son of Zeus, was made god over gambling. Ancient Greeks organized sports events. The Pan-Hellenic games were held at Olympia in 776 B.C.,
and later at Delphi, near Corinth, and Nemea. The Ancient Olympic games survived
until 394 A.D. They were reinstituted as the modern games in Athens in 1896, then
in other major world cities each four years afterwards, with the exception of world war
years. The Olympics were also in Athens in 2004.
Modern times also found Greeks dominating casinos in other countries. Gambling
at several European casinos was dominated
by Nicholas Zographos. Zographos had the
ability to track cards in baccarat. His controlled of the bank at the baccarat tables enabled him to stop play whenever it appeared
that a losing streak was coming.
Another Greek personality shared the
advantages of sitting on the house side of
the table. Basil Zarahoff purchased controlling shares of SBM’s Monte Carlo casi30
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nos in 1923. The Greeks came back for
another stint in 1950 when Aristotle Onassis took control of SBM. He held domination until 1966 when Prince Rainier
regained ownership. These were also the
years when Greek born Nicholas Dandolos, a.k.a. “Nick the Greek” gained prominence in American poker circles. Nick the
Greek was one of the first two players in
Binion’s World Championship of Poker in
1969, albeit he finished second.
On Greek soil, major casinos waited, but

other gaming was in place. Greece has had a
government lottery with passive games since
1862. In 1993 a private group was licensed
to sell instant games. Since 1959 a private
group has run sports betting. Today there
are over four thousand shops offering bets.
Additionally, the Hellenic Horse Racing Organization has conducted pari-mutuel betting
since 1925. While basically illegal, Internet
gaming is quite prevalent with revenues exceeding those of nine casinos today.
Nine casinos have been established
under Law 440 which was passed on May 18,
1995. However, there were earlier gaming
halls. In 1928 an earthquake which destroyed
most of Loutraki, and the town leaders
opened a casino to aid in economic recovery,
but it closed soon after it opened. Later three
small government owned casinos enjoyed operation in the 1970s and 1980s.
The nine Greek casinos today stand out
from others in Europe as they are not tied to
the traditional model of tight control found
in Germany, France, Italy and elsewhere.

Rather, the ambience found in the Greek
casinos is much like that in Las Vegas casinos
albeit Greek facilities are smaller. Several do
have as many as one thousand slot machines
and ninety table games. Machines are found
on floors mixed with tables. One European
feature found in the casinos is that players pay
a fee and identify themselves at the door. Fees
typically are fifteen Euros, and a patron receives playing chips or a drink. Casinos also
have dress codes (in contrast to Ancient
Olympic games where the code was “no”
dress during the competition). The
minimum age for
patrons is twentythree for most casinos, but some set the
age at twenty-one.
Acrocorinth (r.)
and the Temple of
Apollo (below) are
two of Loutraki’s most
popular attractions

The casinos are all privately owned and
with one exception: hotels having from a few
dozen to almost five hundred rooms.
Amenities abound. They have show rooms,
swimming pools and spas, restaurants,
beaches. In many ways they could take on
the label “Integrated Resort Casinos.” It
would be a bit of a stretch to call them
“mega-resorts,” but not for Porto Carras
Grand Resort Casino which opened in May
1995, sixty-five miles south of Thessaloniki
in northern Greece. The
twenty-four hour casino
offers 425 machine
games, and forty-three
tables on a gaming floor
of 19,500 square feet.
This first casino under
the new law is attached to the Sithonia
hotel with 477
rooms, fourteen

restaurants, lounge facilities, a night club,
theatres, spa, golf course, retail shops, tennis courts, riding school, five thousand seat
convention center and a 315-berth marina
beside six miles of private sandy ocean
beach.
A beach also spreads in front of Club
Hotel Casino Loutraki on the Gulf of
Corinth. The facility features pools, a spa,
health and massage center. The casino covers 32,950 square feet. There are one thousand slot machines and ninety-five tables on
three levels, all inside a 275 room hotel with
nine restaurants, lounges, and business center. The European Association of Gambling
studies held 2012 sessions in a 10,000 square
foot meeting area. The casino is three miles
from the Corinth Canal, and eight miles from
Acrocorinth and the Temple of Apollo.
Loutraki was the second to open under the
1995 law. It draws many customers from
Athens, seventy miles away.

Continued on next page

Club Hotel Casino Loutraki (above)
is one of the largest casinos in
Greece and offers a state-of-the-art
casino and luxurious hotel

The seaside resort town of Loutraki is
famous for its natural spring waters,
beaches and the popular Loutraki Casino

While today’s casinos were licensed in a time of prosperity,
dark days have befallen Greek’s economy. Fiscal crises have
engulfed the country since 2008; growth rates are negative,
public debt soars along with unemployment rates.
Casinos have been affected.

Loukraki Greece is home to
one of the largest casinos in Europe—
the Club Hotel Casino Loutraki

Continued from previous page

Porto Rio Casino opened in 1995, a few miles from Patras, the
third largest Greek city. The casino is near ruins of the Temple of
Poseidon and within sight of the famous Rioantiro Bridge connecting the Peloponnesian Peninsula to mainland Greece. The 16,145
square foot casino has 327 slot machines and forty table games. It is
part of a hotel with 235 rooms, a convention and banquet center,
health club and spa, two pools, private beach, marina, and three
restaurants and lounges.
Casino Xanthi in northern Greece opened in December 1995,
with 178 slots and twenty-five tables. The almost 20,000 square foot
casino is in a twenty-seven room hotel, with meeting facilities, spa,
and restaurant.
A large resort casino at Thessaloniki, second largest city in
Greece, opened in 1996. The twenty-four hour casino has 911 slot
machines and 87 tables operating on a gaming floor of 43,000 square
feet. The casino is inside a hotel with 152 rooms, seven thousand
square foot convention center, business center, health club, swimming pools, tennis courts, a 180-berth marina, along with a night
club, theater, gift shop, and five restaurants.
In 1997, a casino opened on the island of Syros, two hours by
boat southeast of Athens. It is the only casino without a hotel, albeit the island has large hotels. The twenty-six tables and 186 slots
are on a gaming floor of 22,596 square feet. It is open from 8 p.m.
to 4. a.m. and is controlled by Kazino Zypoy.
The three casinos that were formerly controlled by the government were privatized under the 1995 law. Rhodes had been under
Italian control, after the Ottomans fell, and in 1929 they permitted
a short-lived casino. After becoming part of Greece in 1947, attention turned to having a new casino. A government facility opened in
1966. It reopened in 1999. Today, the 18,300 square foot casino is
attached to a hotel with tirty-three rooms, restaurants and meeting
32
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space. The twenty-four hour facility has 310 slot machines and
thirty-four table games.
In 2000, Corfu reopened its privatized casino, which was first
opened in 1962 by the government. It has the smallest gaming floor
in Greece, 10,000 square feet, with fifty slot machines and sixteen
tables. The attached hotel offers 256 rooms, a spa, pools, and restaurants. Considered one of the most beautiful casinos in the world, it
was the site for filming the James Bond movie, “For Your Eyes Only.”
Mont Parnes Casino is located 20 miles from Athens in the
Mount Parnitha National Park. The 41,000 foot facility has five hundred slots and fifty-nine tables. The casino is open from 8 p.m. to 2
a.m. A seventy-six room hotel is beside the casino with restaurants, spa, and tennis courts. The casino first opened in 1971, and
its turnover to a private corporation occurred in 2002 after delay
caused by an earthquake in 1999.
Under the casino law, starting in 1999, Golden Star Cruises
began offering casino games aboard their ships sailing from Piraeas, the major port city for Athens.
The adoption of the Las Vegas style for casinos resulted from
several factors. First, all the casinos today date from a law passed
in 1995. Prior to that time the only casinos that existed were small
government owned facilities. It should be noted that Rhodes had
a casino from 1929 into the 1940s, but the island was not part of
Greece until 1947. Greek independence from the Muslim Ottoman Turks was not realized until 1829, and even afterwards
there were concentrations of Muslim populations. Gambling is offensive to teachings of Mohammed. Moreover, during the nineteenth and twentieth centuries there was no economic upper class
that craved the pleasures of casinos as did the traditional elites
and royal class elsewhere in Europe. A monarchy was established
in Greece after independence, but the king was German and his
royal entourage was not Greek. Another force against the early

emergence of casinos was the fact that Greece was engulfed in international battles during much of its early time of independence.
Wars included the Crimean War (1853-1856), Greco Turkish Wars
(1897, 1919-1922), A Macedonian Struggle (1904-1908), Balkan
Wars (1912-1913), World War I (1914-1918), World War II (19391945), and a Civil War (1946-1949). Wars are not conducive for operating casinos.
In the 1980s and 1990s political stability and middle class prosperity was found in Greece. Recovery from wartime devastation was
followed by Greek entry into the European Union in 1981. In 2001 the
Euro became its currency. It was a good time to start a casino. Both the
government and operators felt a need to “go big.” There were taxes and
profits to be made, and a middle class would provide a player base. The
nine casinos hold licenses from the Minister of Tourism. While the
casinos pay gaming win taxes of either 20% or 30% (determined in their
license), they also had to pay a major fee when they received their license. In the case of the three existing casinos—which had been government owned, but were purchased by private ventures, the fee
incorporated costs of upgrading (and expanding) facilities.
While today’s casinos were licensed in a time of prosperity, dark days
have befallen Greek’s economy. Fiscal crises have engulfed the country
since 2008; growth rates are negative, public debt soars along with unemployment rates. Casinos have been affected. Revenues in 2011 were
18.5% below the previous year. Between 2007 and 2011 the drop at the
casinos declined from 3.2 billion Euros to 2.2 billion Euros. As casinos
have struggled, they have done so with civic responsibility trying to protect their employees. Employee numbers have fallen only 7.2% (from 5642
in 2007 to 5222 in 2011) compared to the revenue falls of 30.1%.
Spokesmen for the industry tried to put on a positive face for the
recent European Association of Gambling Studies Conference, but
they emphasized one thing. Casinos cannot survive for the long run
unless the government gives them power to offer gaming products
over the Internet. As with all prospective Internet gaming operations, we will just have to wait and see. ♣
William Thompson is an emeritus
professor of public administration at the
University of Nevada, Las Vegas
(89154-4030). 702-477-5432 .
William.thompson@unlv.edu
He is author of over a dozen books
on gambling subjects, and he is a frequent
contributor to Casino Lawyer.

THE IMPACT OF ILLEGAL OFFLINE
& ONLINE GAMBLING MARKET
■ The overall Greek gambling market has experienced a sharp
growth between 2000 and 2009 and it is estimated that legal
gambling activities accounted for 3.7% of Greek GDP in 2009
■ The current economic crisis and the resulting recessionary
environment, coupled with the massive offer of illegal gambling
services, have negatively affected total turnover generated in
Greece by legal gambling activities
■ The annual turnover generated by the gambling activities within
the licensed land—based casinos in Greece is expected to decrease
fromUS$845m in 2009 to US$649m in 2015
■ Next to the large legal gambling market in Greece exists a
sizeable illegal one, estimated at almost half the size of the legal
market, betting exchanges not included to the estimation
■ 120.000 to 140.000 illegal VLTs and casino games operate in
hundreds of unlicensed premises – more than 250 illegal gambling
websites (60 of them with Greek interface) in operation
■ Online gambling services are offered in Greece during the last
twelve (12) years, despite their total prohibition by law up until the
beginning of 2012
■ The annual turnover generated in Greece in 2010 from illegal
online sports betting has been estimated at €2bn and from illegal
online poker and casino at €2bn
■ In 2010 Greece stood in the 6th place amongst the 27 EU
member –states in terms of annual turnover generated from online
gambling services despite the fact that, at that time, online
gambling was totally prohibited in Greece
■ After several years of growth, the land – based casino segment
in Greece has been experiencing increased pressure from illegal
offline and online gambling operators and Greece’s recessionary
environment
■ The introduction of slot machines (VLTs) and the uncontrolled
provision of casino games via internet are the main concerns of the
industry
■ Demand for online gambling services continues to grow steadily,
despite the adverse economic climate, since the consumers shall
seek best opportunities to play and online gambling is a competitive market, with high pay-out ratios enjoyed by the consumers,
an average of 93% for private industry operators
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The

Compulsive
Gambler
By Arnie and Sheila Wexler

M

WORKING
in the

any people who work in the gaming industry
are vulnerable to problems with their own gambling
behaviors. Some are naturally attracted to the action
because they already have a gambling problem. Some
develop a problem after being exposed to the environment. Studies
have shown that employees in gaming establishments (racetracks,
casinos, lottery vendors, and so on.) have a higher percentage of gambling problems than the general population.
When Mickey Brown was the president of Foxwoods
Casino, he urged his staff not to “become one of the people you’ve seen across the table.” Mr. Brown estimated
that “5-10 percent of Foxwoods employees have gambled more
than they probably should and more than just recreational.”
It is difficult to spot a compulsive gambler, because, unlike other
addictions, compulsive gambling is a hidden and invisible disease. For
millions of people, gambling offers a harmless and entertaining diversion from everyday life. Whether playing bingo or baccarat, these
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people are participating in a legitimate and time-honored recreational
activity by taking a chance on an unpredictable event in the hope of
winning. For others, however, the simple act of placing a bet is a
vastly different experience. What seems a moment of elation or excitement for some gamblers is in reality a moment of overwhelming
compulsion- a moment in which these people have lost the ability to
control their gambling behavior. These individuals cannot resist the
impulse to gamble- they are compulsive gamblers.
It is important to note that compulsive gambling is a treatable
illness, and a person can lead a productive life after finding help and
recovery.
The American Medical Association adopted a resolution (Resolution 430 in 1995) citing “the addictive potential of gambling,“ suggesting that their member physicians “advise their patients of the
addictive potential of gambling.“
When I was the Executive Director of the Council on Compulsive Gambling of New Jersey, eight percent of our calls to the
hot line came from casino employees. Since 1994, we have trained
over forty thousand casino workers nationwide. Raising the awareness of employees through training on the subject of compulsive
gambling is sometimes the catalyst for the employee to seek help.
Every time we do training, some workers, who have a gambling
problem or have a family member with the problem, approach us
for help. Often we receive phone calls from employees several
months after they hear our presentation. Many of these people find
it difficult to come forward with the problem, fearing that exposure will affect their chances for advancement with the company.
Supervisors who recognize an employee who has a serious gambling problem also often approach us.

The problem exists at all levels of employment. Workers have approached usfrom housekeepers to executives of casino companies. The range of calls from gamblers seeking help includes a housekeeper who revealed that she stole items from
guest rooms in order to support her gambling addiction; a casino limousine driver
who was planning to kill himself as the result of his gambling problem; a pit boss
that let dead-beat gamblers sign markers and then received a payoff from the gambler. A racetrack announcer called me for help after trying to fix races in order
to get money to gamble. We received a call for help from an employee on the
hotel side, who was using customers’ credit cards to access money for his gambling. A legal counsel to a casino company asked for our help in getting him excluded from gambling in casinos in his state. A woman who worked in credit
came forward to ask for help as she was in jeopardy of losing her marriage and
children. The range of employees is huge.
As problem or compulsive gamblers become more and more pre-occupied with
their gambling, their gambling will eventually affect their company and their job
performance. Some areas include erratic work performance, inconsiderate treatment
of customers, borrowing money from coworkers or customers, absenteeism, tardiness, theft, embezzlement - all affecting the integrity of the game they are dealing.
The compulsive gambler may be coerced to fix games by bookmakers or loan sharks
to whom they may owe money. Finally, there are increased health care costs for
them and their affected families.
It would be beneficial and prudent business judgment if gaming companies
helped their employees who have a gambling problem rather than terminating them.
Employees are a company’s most valuable asset as they are often in the front line
with the customers. Employers and supervisors need to realize that compulsive
gambling is an addiction, not unlike alcoholism and drug addiction.
Many companies already have health benefits that include treatment for other
addictions. These benefits should also include treatment for compulsive gambling for
employees and their families, paid for by the employer. Employers can also make
available a room for an in-house Gamblers Anonymous meeting. Human Resource
and Employee Assistance Program personnel should have training on the subject
of compulsive gambling. Brochures and information regarding help for a gambling
problem should be made available to all employees.
Another area that employers may want to consider is the legal ramifications
of not taking action if they recognize that their employee has a gambling problem.
They may be held accountable by the regulatory body in their state for continuing
to employ someone who has a compulsive gambling problem and is currently gambling. On the other hand, employers should have documented information before
approaching a worker who is suspected of having a gambling problem.
Early detection of this hidden illness may result in the employee getting help
before he or she reaches the desperation phase of compulsive gambling. With
recovery, both the employee and the employer will benefit.
We are encouraged to see that some gaming companies have come a long way
in the last few years in addressing this sensitive issue. They have developed training programs and responsible gaming programs and policies that have helped their
employees who have a gambling problem. ♣
Arnie and Sheila Wexler have provided extensive training on Compulsive,
Problem and Underage Gambling, to more than 40,000 gaming employees
(personnel and executives) and have written Responsible Gaming Programs for
major gaming companies. In addition, they have worked with Gaming Boards
and Regulators, presented educational workshops nationally and internationally
and have provided expert witness testimony. Sheila Wexler is the Executive
Director of the Compulsive Gambling Foundation. They also run a national
help line (888 LAST BET) and work at Recovery Road, a treatment facility
in Palm Beach Gardens, Florida that specializes in the treatment of those
suffering with gambling addiction.

Pathological Gambling:

KNOW THE SIGNS
Diagnostic criteria for 312.31 Pathological Gambling DSM-IV

T

he American
Psychiatric
Association (since
1980) has defined
the disorder using
the following
criteria.
Persistent and recurrent maladaptive
gambling behavior as indicated by at least five
of the following:

1) Is preoccupied with gambling (e.g., preoccupied with reliving past gambling experiences, handicapping or planning the next venture, or thinking of
ways to get money with which to gamble).

2) Needs to gamble with increasing amounts of
money in order to achieve the desired excitement.

3)

Has repeated unsuccessful efforts to control,
cut back, or stop gambling.

4)

Is restless or irritable when attempting to cut
down or stop gambling.

5) Gambles as a way of escaping from problems
or of relieving a dysphoric mood (e.g., feelings of
helplessness, guilt, anxiety, and depression).

6) After losing money gambling, often returns
another day in order to get even (“chasing”
one’s losses).

7) Lies to family members, therapists, or others to
conceal the extent of involvement with gambling.

8)

Has committed illegal acts, such as forgery,
fraud, theft, or embezzlement, in order to finance
gambling.

9) Has jeopardized or lost a significant
relationship, job, or educational or career
opportunity because of gambling.

10) Relies on others to provide money to
relieve a desperate financial situation caused
by gambling.
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