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MESSAGE FROM THE PRESIDENT
IMGL is looking forward to our reception to be held in Las Vegas on 9
October taking place at The Atrium - Wynn Las Vegas.
Also, on the following day (10 October), IMGL will be hosting an
IMGL Masterclass, which has been organised by Marc Ellinger and
Marc Dunbar, to take place at the Sands Casino. Details are available
on our website.
The various IMGL Regulator of the Year regional Committees
have selected the IMGL Regulators of the Year. A number of highly
qualified nominees have been proposed, and I am pleased to announce
that the following awards have been made:
Michael McBride
III Year – Americas
Marc H. Ellinger
Jamie Nettleton
• D.Regulator
of the
– Sara Gonso Tait, Executive
First Vice President
Second Vice President
President
Director, Indiana Gaming Commission
• Regulator of the Year – Europe – Juan Espinosa Garcia, Direccion General de Ordenacion
del Juego, Spain
• Regulator of the Year – Australasia – Mike Sarquis, Executive Director, Office of Liquor
and Gaming Regulation, Department of Justice and Attorney General, Queensland,
Australia
• Regulator of the Year – Indian Country – Gordon Dickie, Executive Director, Seminole
Tribal Gaming Commission, Florida
• Outstanding Achievement Award – Europe – Joseph Cuschieri, Malta
• Outstanding Achievement Award – United States – A.G. Burnett, Nevada
Please join me in congratulating each of the recipients. Each is extremely well deserved
Jones
Mancini
Justin Franssen
andQuirino
IMGL
is pleased to recognize
the leadership which Marie
each
of these regulators has given.
Treasurer
Secretary
Assistant Secretary
These awards will be bestowed at various IMGL events, with the American recipients being
awarded plaques to recognize their awards at our VIP reception in Las Vegas on 9 October
2018.
See https://www.imgl.org/imgl-gaming-regulators-year
for complete bios.
Douglas
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Sr.

Vice President, Affiliate Members
3VR like to take the opportunity to thank Sue McNabb for her tremendous efforts given
I would
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IMGL
in her capacity as IMGL Executive Director. Sue is retiring as IMGL Executive
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683 6016
Director,
and we thank her for the energy, integrity and the huge endeavours which she has
dflorence@3vr.com
brought to the role. Sue will continue to be involved actively as an IMGL member, and I am
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sure that you will continue to see her at various IMGL events from time to time. Please join
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Please enter in your diaries the following future IMGL events, being:

• IMGL 2019 Spring Conference: New Orleans, 27-29 March 2019
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held a conference in New Orleans and we look forward to seeing you there.

I should also mention that we had a very successful conference in Prague in September
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Finally, please note that our 2019 ICE Reception will be held in London on 5 February
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again in conjunction with Gordon Dadds. This was one of the social highlights of the

2018 ICE conference and I am sure that our 2019 ICE Reception will be no different.
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COVER STORY

BY MICHAEL LIPTON, KEVIN WEBER AND CHANTAL CIPRIANO

Modernizing
the Canadian
Criminal Code
to Allow for
Single Game
Sports Betting

COVER STORY

INTRODUCTION
The traditional landscape of gaming and gambling1
in Canada has drastically transformed from a strictly
land based phenomenon to a constantly evolving
industry since the federal laws determining the ambit of
lawful gaming had their last major overhaul in 1985.
Since that time, gaming worldwide has undergone
a seismic shift, the main catalyst of which has been
gaming conducted over the internet. The internet has
modernized gaming, in particular betting on sports, by
creating new means and methods to bet, most of which
were not contemplated decades ago. This shift begs
the following questions: in our modern era in which
the internet has eliminated transnational barriers and
enabled players to bet through a countless number of
offerings, why do the Canadian federal and provincial
governments continue to turn a collective blind eye to
the impact of the internet on sports betting? Why are
single-game sports bets illegal today as they were in
1985, forcing Canadian bettors to either bet on a parlay
basis with a legally recognized Canadian operator (an
inferior product offering to bettors), or to bet with an
offshore gaming operator, including operators licensed
by the Kahnawake Gaming Commission? Why
hasn’t the Canadian Criminal Code (the “Code”)
been updated to address the gray zone that exists with
respect to offshore betting, which carries on in Canada
untaxed and unregulated by Canadian authorities?
FALL 2018 | 5

COVER STORY
T h is article will delve into these
unanswered questions and will suggest
that the Canadian federal government
must reform and modernize the current
antiquated gaming and betting provisions
of the Code, which are both unfair to sports
bettors and inconsistent with the modern
gaming industry. Such federal reform
will allow the provincial governments to
update their gaming regulatory regimes
to better meet the changing landscape of
gambling in Canada.
SPORTS BETTING
The Code provides that only the provincial
governments can offer sports betting,
while at the same time prohibiting them
from offering single-game sports bets.
Only parlay betting is permitted, often
coined a ‘sucker’s bet’ as it requires the
bettor to combine two or more wagers,
all of which must win for the bet to be
successful. Educated bettors recognize
these betting options as an inferior
product when compared to the singlesport betting offered by offshore gaming
operators, many of whom operate legally
in their home jurisdictions. This creates an
incentive for Canadian bettors to use
offshore websites for sports betting.
From the 19th century through to 1969,
nearly all forms of gambling were banned
in Canada – the only legitimate gambling
industry in the country was parimutuel
horse-race betting. The first Code,
enacted in 1892, defined gambling as an
offence against “religion, morals and public
Convenience.” In 1954-1955, a Special
Committee of the House of Commons
and Senate examined the issues of gambling
generally and lotteries specifically. The
report of the Joint Committee stopped
short of recommending state-run lotteries
that would become reality in 1969, but
it did contain passages that recognized
that attempts to enforce morality in
the gambling space through the Code
prohibitions had been largely ineffective,
and that in many cases the prohibitions
encouraged underground criminality and
undermined respect for the law.
For approximately 20 years, the ban on
single-game sports betting imposed by the
Code upon provincial gaming corporations
6 | CANADIAN GAMING LAWYER MAGAZINE

into the internet age has mimicked the
impact that the general prohibition against
gambling had upon public morality before
1969. It has not enforced morality, and in
fact has encouraged disrespect for the law by
influencing the Canadian betting public to
patronize offshore sports betting that is not
regulated by the provincial governments.
Moreover, single-game sports betting
results in a waste of public resources in the
form of advertising and marketing budgets
of the provincial gaming corporations. It is
estimated that the provincial governments
spend more than $450 million per year
on gambling advertising.2 This is similar
to, and often more than, the marketing
budgets of some Fortune 500 companies.
In the case of sports betting, this money
is being spent to promote a product that is
not tailored to the demands of the betting
public. Until the Code is amended to allow
the provincial governments to provide
an updated product that can capture
the interest of young, new and existing
gamblers, these promotional efforts will
be wasteful, at least insofar as they relate to
sports betting.
Resistance to federal legislation that
would allow the provinces to offer singlegame sports betting would seemingly be
at odds with the legalization of recreational
marijuana in Canada. Marijuana, like
gambling, has historically been a banned
substance because of its perceived links to
criminal activity and immoral behaviour.
The 2015 election platform of the nowgoverning Liberal Party of Canada stated
that “Canada’s current system of marijuana
prohibition does not work”, in that it “does
not prevent young people from using
marijuana,” and “the proceeds from
the illegal drug trade support organized
crime and greater threats to public safety,
like human trafficking and hard drugs.”3
Prime Minister Trudeau reiterated these
principles after winning the election,
stating in June 2016 that he had two
guiding principles in his push for legalizing
marijuana: to minimize underage access
to the drug and to reduce criminal activity
surrounding the illegal marijuana trade.4
These principles are entirely applicable
to the legalization of single-game sports
betting. Since the day offshore internet

gambling became a reality over 20 years
ago, the prohibition in the Code has
not prevented people from engaging in
single-game sports betting. Canadians
who access single-game sports betting
by using offshore websites are often
unaware of the degree to which the
activities of those websites are regulated.
Many websites are subject to strict
regulation imposed by other countries,
but other websites exist which are not
licensed in any jurisdiction, some
of which have been associated with
organized crime. 5 The federal and
provincial governments should apply
the same rationale to gambling as has
been applied to marijuana, amending
the Code so as to modernize the
practice of sports betting in a manner
that ensures current market participants
are protected, while taking active steps
in removing illegal operators.
OFFSHORE GAMING
& ILLEGAL GAMING
Given the outdated product offered to
Canadians, they are turning to offshore
websites where they can enjoy singlegame sports betting. It is estimated
that Canadians wager C$4 billion a
year with offshore sports books, as
compared with approximately C$500
million spent by Canadians on the
sports betting options provided by the
provincial governments. Although
millions of dollars of revenue is being
lost to such practices, the federal and
provincial government continue to
turn a blind-eye. Since the inception of
offshore betting, Canadian authorities
have largely ignored this multi-billiondollar business, allowing online sports
betting to exist in a ‘grey zone’ where
both bookmakers and bettors are more
or less free to operate.
There are multitudes of offshore
gambling sites that allow dollars to
flow out of Canada to sportsbooks with
servers on small islands. Many gambling
sites are based in places like Antigua,
Gibraltar, and the Isle of Man. As such,
anyone in Canada can place bets with
countless offshore bookmakers who
accept bets from players in Canada and
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other countries where it is not legal to
accept wagers.
Canadian law enforcement authorities
have not initiated any prosecutions against
offshore remote gambling regardless of
whether they have actively promoted
their services in Canada or have merely
passively made those services available in
Canada. The absence of such prosecutions
speaks volumes about the current attitude
of law enforcement authorities towards
offshore remote gambling and their appetite
to prosecute them. There are only three
known Code prosecutions of entities
involved in remote gambling, and in
each of those three cases, the entities
involved carried out their activities in
Canada – they were not true “offshore”
operations. Accordingly, it is safe to say
that many internet betting operators
either believe that it is legal for them to
offer their services in Canada, or they
accept bets from persons in Canada on
the basis that it is unlikely they will be
prosecuted. Other bookmakers, such
as those who operate websites from
offshore without being regulated in a
particular jurisdiction, also view the
risk of prosecution as extremely low.
The Canadian government is not
known to be taking steps to amend the
Code to permit single-game sports bets,
nor is there any reason to believe that it is
taking steps to encourage the enforcement
of the gambling prohibitions in the Code
against operators that are currently
operating betting websites and taking bets
from within Canada. It is bizarre to see
the law frozen in a state where federal law
explicitly prevents Canadian provincial
lottery corporations from competing on
a level playing field with offshore gaming
operators, while no efforts are made to
prevent those offshore operators from
unlawfully poaching from the Canadian
sports betting market. Rather, online
betting continues to remain ignored by
Canadian regulators and authorities; and

in a nation obsessed with regulation,
billions of dollars flow out of the economy
to offshore entities with no benefit to the
Canadian governments.
FAILED OPPORTUNITY
The government recently had the
opportunity to lift the ban on singlegame sports betting, through Bill C-221,
a private member’s bill known as the Safe
and Regulated Sports Betting Act. Bill
C-221 was, strongly opposed by many
Members of Parliament, and did not
become law. Some politicians expressed
fears that single-game sports betting
would lead to higher levels of gambling
addiction, especially for those in lower
income brackets.
These fears are to a large extent
overstated. First, polling data from the
United States tells us that many sports
bettors today are well-educated people
who earn a high income and who occupy
their leisure time with sports betting.
Second, many bettors do not see it as an
addiction or problem, but simply as an
investment tool similar to buying stocks,
where a bettor can study the market
and manipulate their wagers as they
would their stock picks. This level of
commitment to such a hobby is common;
many individuals in professional circles are
involved in such a hobby.6
Third, the legalization of singlegame sports betting will not result in the
introduction of gambling to a large swath
of the Canadian public. To a large extent,
it will simply capture existing Canadian
bettors who are currently using offshore
websites. If they have developed an
addiction while betting on such websites,
the legalization of single-game sports
betting may result in their behavior
being made subject to existing provincial
responsible gambling programs, such as
self-exclusion programs whereby a trespass
notice can be served upon self-excluded
gamblers who enter a gaming venue, and

1. The terms “gaming” and “gambling” are used interchangeably throughout this article.
2.	Tristin Hopper, “Why Canadian governments are spending millions to have you gamble more”(5 December,
2017), online: <http://nationalpost.com/news/canada/why-canadian-governments-are-spending-millionsto-have-you-gamble-more>
3. Liberal Party of Canada, “Real Change”, https://www.liberal.ca/realchange/marijuana (accessed on April 6,
2018)

which can prevent self-excluded gamblers
from collecting any winnings should they
be discovered.
RESOLUTION OF THE CURRENT
PROBLEM
There are a number of jurisdictions that
maintain and regulate successful, fullsports betting operations that can provide
models for how to regulate such betting in
Canada. These include Malta, Gibraltar,
Isle of Man, the United Kingdom, and
the Kahnawake Gaming Commission. It
is time for the federal government to step
up and amend the Code to permit singlegame sports betting. The recent focus
on the legalization of marijuana clearly
demonstrates the power of government
to change the law to allow for regulation
where the goal of protecting the public
interest is not accomplished by the
existence of a prohibition. Allowing
offshore gaming operators to accept
single-game sports bets from Canadians
while prohibiting provincial lottery
corporations from doing the same is
both foolish and outdated in this modern
connected world. Modernizing the Code
should be an essential goal of both the
federal and provincial governments, both
in the interests of allowing the provincial
lottery corporations to compete against
offshore gaming operators, and in the
interest of effectively regulating the
activity to ensure the best interests of the
Canadian public. CGL
Michael D. Lipton, Q.C. is a Senior Partner
at Dickinson Wright LLP and Head of the
Canadian Gaming Law Group and can be
reached at MDLiptonQC@dickinsonwright.
com. Kevin J. Weber is a Partner in the
Canadian Gaming Law Group at Dickinson
Wright LLP and can be reached at KWeber@
dickinsonwright.com. Chantal A. Cipriano is
an Associate in the Canadian Gaming Law
Group at Dickinson Wright LLP and can be
reached at CCipriano@dickinson-wright.com.

Justin Trudeau Makes a Surprising Case for Legalizing Marijuana, Time Magazine, June 13, 2016: http://time.
com/4364344/justin-trudeau-marijuana-weed-legal/ (accessed on April 6, 2018)
McMullan, JL, Rege, A. (2010) Online crime and internet gambling. Journal of Gambling Issues, 24(5): 54–85
(accessed at http://jgi.camh.net/index.php/jgi/article/view/3824/3851, on April 6, 2018)
See https://wepicksports.com/sports-betting-demographics-of-the-modern-era/ (accessed on April 6, 2018)
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Coming Shifts in AML Practice

BY ROB KROEKER

In the Casino Sector

On June 9, 2018, the federal government published notice of proposed changes to the regulations made
under the Proceeds of Crime (Money Laundering) and Terrorist Financing Act (the Act). The amendments
appear to be driven at least in part by outcomes from the most recent Financial Action Task Force mutual
evaluation of Canada’s anti-money laundering / anti- terrorist financing regime (AML/ATF). Stated
objectives of the amendments include: operationalizing changes to the Act (enacted in 2014) and closing
gaps in Canada’s AML/ATF regime; improving reporting entities’ compliance; improving the monitoring
and enforcement efforts of FINTRAC; and improving Canada’s compliance with international standards.
While the amendments, if enacted as proposed, do not make major substantive changes to the overall legal
framework, the changes laid out are likely to have important and substantial procedural impacts on the casino
sector. What follows is a brief summary of some of those changes.
In the proposed amendments, the first
thing one will notice is that the Proceeds of
Crime (Money Laundering) and Terrorist
Financing Regulations, sometimes referred
to as the “general regulation”, have been
substantially restructured and renumbered.
Effort has been taken to make the
regulation easier to use and there appears
to have been an attempt to reduce the
number of instances where provisions start
off with reference to multiple sections from
elsewhere in the legislation. That drafting
convention makes the current regulation
exceedingly complex to work with and
understand. Effort to increase the usability
and readability of the legislation can only
help with understanding and compliance.
In terms of the actual provisions, to the
positive, the amendments would release
casinos from some of the requirements
related to reasonable measures. Currently,
in certain circumstances casinos are
required to take reasonable measures to
comply with obligations and make a record
of those measures. For example, casinos
are required to take reasonable measures
to determine if a customer is conducting a
reportable transaction on behalf of a third
8 | CANADIAN GAMING LAWYER MAGAZINE

party. If the reasonable measures taken to
make the determination fail, the casino
is required to record why the reasonable
measures failed – something that in many
cases would not be readily apparent to or
knowable by the casino. The requirement
to document unsuccessful reasonable
measures is repealed by the amendments.
Also helpful is clarification around the 24
hour rule. Currently casinos are required
to treat multiple transactions performed
by an individual as a single transaction for
reporting purposes where those transaction
total $10,000 or more in a 24 hour period.
A report is required as soon as the
aggregate of the transactions reaches
$10,000. This can result in multiple
repor t s w ithin a 24 hour per iod
where the individual makes further
transactions after the initial $10,000
threshold is met. The amendments
clarify that only one report that captures
all transactions within the 24 hour
period that collectively meet or exceed
the threshold is required.
A proposed amendment to the rules
governing the ascertaining of identity,
particularly as those rules relate to the

dual method (usually non face-to-face
transactions) may be helpful. Currently,
to rely upon a document to verify identity
it must be original, valid and current. The
amendments will change this to “authentic,
valid and current.” Additionally, under
current rules for the dual method, reliance
on an electronic image of a document (for
example a pdf from a scanned credit card
statement) is not permitted. The prohibition
on electronic images of otherwise valid
documents will be removed under the
amendments. These changes will bring
identification verification methods more in
line with the evolving use and reliance on
electronic records in commerce. The extent
of the helpfulness of these changes may rely
somewhat on guidance that is anticipated
FINTRAC will issue in regard to what
casinos must do to satisfy the “authentic”
requirement.
Substantial changes have been made in
regard to electronic funds transfers (EFTs),
with respect to reporting and record
keeping. Under the amendments, for
outgoing EFTs, reporting obligations will
now fall to the reporting entity initiating the
transaction. “Initiation” is defined as “…. the
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first transmission of the instructions for the
transfer of funds.” Accordingly, if an EFT
goes from a casino to a bank before being
transmitted to the ultimate beneficiary the
casino will have reporting requirements.
For incoming EFTs, where the casino is
the reporting entity that is the final recipient
of the funds prior to being made available
to the customer, again the casino will bear
reporting obligations. “Final recipient” is
defined as “… the receipt of the instructions
by the person or entity that is to make the
remittance to a beneficiary.”
In regard to the collection of information
and reporting for EFTs, the schedules have
been changed substantially and will involve
much more detailed information. Under
the current rules casinos are required to
collect and transmit with the EFT the
name, address and account number of
the customer who requested the transfer,
but only for cross border EFTs. Under
the proposed amendments, casinos will
now be required to collect additional
customer information such as citizenship,
email address, name of the customer’s
employer, the employer’s business address,
the employer’s telephone number as well
as other detailed information. Further, the
exemption for EFTs that occur solely within
Canada is removed under the amendments.
In addition to the above, EFTs that
involve virtual currencies will be captured
under the amended regulations.
The proposed regulations make a major
change to the reporting of suspicious
transactions. At present, a casino is required
to report a suspicious transaction within
30 days from when it first detects a fact
that constitutes reasonable grounds to
suspect that the transaction in question
is related to the commission of a money
laundering or terrorist financing offence.
The amended regulations will require
casinos to report a suspicious transaction
within three days after the day on which
the casino took measures to establish that
there are reasonable grounds to suspect
that a transaction or attempted transaction
is related to the commission of a money
laundering or terrorist financing offence.
The description accompanying the
proposed regulations states that after taking

“If the reasonable measures taken to
make the determination fail, the casino is required
to record why the reasonable measures failed
– something that in many cases would not be
readily apparent to or knowable by the casino.”
certain measures such as conducting an
assessment of the transaction to establish
there are reasonable grounds to suspect, the
casino would then have three days to file the
report. Further, the description offers “…
this means that the report would be filed
three days after completion of the analysis
that establishes reasonable grounds for
suspicion. The challenge is, the proposed
wording requires the report to be filed
three days after the casino takes measures
to establish reasonable grounds to suspect,
and makes no reference with respect to the
measures being completed. As currently
written, it remains unclear as to when the
trigger for the three days commences. It
could be interpreted such that the clock starts
running as soon as the casino undertakes
any action to establish reasonable grounds
to suspect. Casinos would no doubt find
the logistical and practical implications of
meeting the reporting requirement in that
timeframe daunting.
Changes to schedules related to EFTs
were noted above. The amendments go
much further. Major changes have been
made to all the schedules to both the
Proceeds of Crime (Money Laundering)
and Terrorist Financing Regulations and the
Proceeds of Crime (Money Laundering)
and Terrorist Financing Suspicious
Transaction Reporting Regulations.
Casinos are being required to collect much
more information. For example, the Casino
Disbursement Report (proposed Schedule
7) will require the casino to include on the
report: the casino’s email address, URL,
and a contact person’s email address. In
regard to customers, in addition to the
current information that must be collected
and reported, the casino will have to collect
the customer’s alias, citizenship, email
address, employer, employer’s business
address, and employer’s business telephone

number. Where the disbursement is
requested online the casino must also
capture, record and report the type of device
used by the customer, the number that
identifies the device, the internet protocol
address used by the device at the time, the
customer’s username, and the date and
time of the customer’s online session when
the disbursement is requested. Similar
changes are made to the other schedules. It
is anticipated that these amendments may
require major systems changes for casinos
and vendors supplying automated software
solutions to casinos.
A number of the proposed amendments
that may affect the casino sector most
directly have been set out here. The
proposed regulatory changes are extensive
and a fulsome overview of all changes
is beyond the scope of this article. The
complete proposal can be found in the
Canada Gazette here: http://w w w.
gazette.gc.ca/rp-pr/p1/2018/2018-0609/html/reg1-eng.html
Interested parties had until September 7,
2018, to submit questions or comments to
the Federal Department of Finance on the
proposed amendments. The publication
gives no indication of the date when the
regulations will ultimately come into effect,
however it is stated that the amendments
will come into force 12 months after the
date of registration. CGL
Rob Kroeker has held executive compliance roles
at both public and private gaming enterprises.
Prior to moving to gaming, he led the civil asset
forfeiture agency in British Columbia which
is responsible for the recovery of the proceeds of
crime through litigation at the superior court level.
Rob is the coauthor of Canadian Anti-Money
Laundering Law: Gaming Sector. He is called
to the bar in British Columbia and is a former
member of the RCMP.
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Romania – It’s Withholding

Tax Time for
Online Gamblers

Earlier this year Romania changed the taxation mechanism for revenues derived by individuals as a result
of participating in online gambling: such revenues are now subject to taxation through the withholding
mechanism. Following the entering into force of an amendment to the Fiscal Code included in the
Emergency Ordinance adopted by the Romanian Government on March 15, 2018, published in
the Official Gazette on March 23, 2018, online gambling organizers1 are required to withhold the
applicable tax from each withdrawal from an account opened by a player on a gaming platform.
Moreover, online gambling organizers
are obligated to declare and pay the
tax withheld by the 25th of the month
following the month in which gaming
revenue was incurred, as well as to
submit an annual informative statement
regarding the tax withheld, by January
31st of the following year.
The old approach prior to the withholding
tax mechanism, known as the selfdeclaration system, generated controversy
and criticism. Under the old approach,
players were required to file a tax statement
regarding the revenues obtained by May
25th of the year following the one in which
the income was incurred. Subsequent to
filing, the tax authority would calculate the
tax due and issue a decision in which the
player was required to pay within a 60-day
10 | CANADIAN GAMING LAWYER MAGAZINE

term. The withholding tax mechanism
simplifies the process for both the player
(who no longer needs to worry about the
reporting and payment of the tax amount
resulting from the tax decision) and tax
authority (which will no longer have
the burden of the administration of tax
receivables for thousands of taxpayers
(i.e. the recovery of amounts due). In
the long run, except for some initial
system adaptation costs (including
reporting in tax returns), the application
of the tax withholding mechanism
could be considered beneficial even for
online gambling organizers. In fact, the
proposal for a tax withholding system
originated from the representatives of
these organizers.
In addition to the positive aspects of this

legislative amendment, which clarifies that
the tax is to be applied to the amount actually
withdrawn from the gaming account, there
are some negative aspects. Firstly, the abrupt
switch to the withholding taxation system,
without allowing an adequate period of
time for online gambling organizers to
adapt their systems to comply with the
new obligations, has generated significant
difficulties for online gambling organizers.
Some of them estimated that the adaptation
of their IT and reporting systems could take
several months to complete. Unfortunately,
it seems that the legislator did not perform a
thorough analysis of the time necessary for
online gambling organizers to implement
the withholding mechanism at a technical
level. Within the transition period, some
of the online gambling organizers find
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themselves in a position where they are
bearing the tax themselves, without
performing the withholding of tax from
the players' withdrawals. This will generate
additional costs and may even lead to
the player's expectation that the online
gambling organizers will never withhold
the tax from the requested withdrawal
amount again. Secondly, reducing the time
available for preparing and submitting the
informative statement (from February
28t h / 2 9 t h t o Ja nu a r y 31st) w i l l
g enerat e addit ion a l pressu re on
online gambling organizers, taking
into account that the beginning of the
year is usually a hectic period from a
financial-reporting perspective.
There are two additional points which
require clarification, namely:
• whether revenues below the threshold
of RON 66,750 (Cdn $22 ,060)
derived from online casinos could be
considered as non-taxable revenues

(as is the case w ith land-based
casinos); and
• how the tax should be determined/
w it h held b y on l i ne g a mbl i n g
organizers in relation to the gambling
revenues awarded under the form of
goods and services, considering that
the new amendments provide that
for online gambling revenues, "the
tax is determined and withheld at
each withdrawal from the account
opened on the gaming platform to
the bank account or similar".
In any case, online g ambling
organizers will have to be diligent
to comply with the new regulations,
both in terms of withholding tax as
well as ensuring compliance with the
monthly declaration and payment
obligations.
Editor’s Note: Romania has an open
licensure system for private gaming operators,

contrary to the monopoly that the Canadian
government has on the gaming system in its
various provinces. If Canada were to adopt a
private licensure system, similar to Romania’s,
it could successfully collect revenues through
a tax withholding system similar to that of
Romania. For guidance, Canada could look
to such a system in Romania to determine
its benefits, as well as to avoid any negative
outcomes. CGL
Par tner Ana-Maria Baciu co - heads
Ne s t o r Ne s t o r D i cu l e s cu K i n gs t o n
Petersen's gaming practice. She is highly
specialized in all legal aspects related to
organization and operation of gambling
activities. Ana-Maria can be reached at
ana-maria.baciu@nndkp.ro.
Lucian Barbu is a Tax Partner at Nestor Nestor
Diculescu Kingston Petersen, whose area of
expertise includes gambling taxation. Lucian
can be reached at lucian.barbu@nndkp.ro.

1. Throughout various other jurisdictions, “online gambling organizers” are commonly referred to as “online gaming/gambling operators”.
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Debating the “Elephant in the Room”:

Sports Betting
Regulation in India

Will the Law Commission Report trigger progressive deliberations
on legalizing and regulating sports betting in India?
12 | CANADIAN GAMING LAWYER MAGAZINE
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The Law Commission of India’s (“LCI”) report1 (“Report”) debating the need for regulation of
gambling is fresh out of the oven, spreading “wafts” of deliberation and discussion throughout the country.
The Report initially seemed brave and practical in its approach, recommending legalizing sports betting
and providing inputs for a regulated regime. However, just a day after its release, LCI clarified that their
primary recommendation was to ensure a complete ban on unlawful betting and gambling. Should the
enforcement of this complete ban not be possible, the only viable option for government to consider would
be to regulate.2 The ball has been put in the court of the central and state governments to make a decision
on legalization. Such a cautionary approach by LCI, makes you wonder if the 140 pages of the Report
would be only a ‘soliloquy’ for deaf ears or the first steps towards ‘taming’ the issues of unregulated sports
betting and illegal gambling in India.
This article sets out the timeline that led
to the Report, the authors’ views on its
impact and a critique of some of LCI’s
recommendations.3
A Peep into the country called
“India”
Seventy years of independence may
have changed the facade of India, but
morals and culture f lowing from the
ancient texts, scriptures and mythology
are still an important part of its social
fabric. Stories and references of
‘gambling’ and ‘betting’ are found in
epics of Ramayana and Mahabharata
and ancient texts like Rig Veda and
Atharva Veda. The scriptures and texts
have been sceptic in their approach
and consider them as risky activities
which can lead to ‘self-harm’ and ‘selfdestruction’.4 The Report, interestingly
cites these references to explain how
the Indian society views ‘gambling’ and
‘betting’ acts as immoral and a vice. In
fact, it continues to do so even now.
On the other hand, India is at the
cusp of witnessing a paradigm shift
in its regulatory and policy regime
across all spheres. As a developing
countr y boasting of a 1. 3 billion
population, India recognizes that to

sustain its growing global credibility,
it needs to move towards a progressive
economy with community standards
commensurate to the need of the
hour. The technolog y and digital
boom have ensured that Indians are
powered with more than 300 million
smartphones, and counting. 5 This
speaks volumes in terms of India’s
burgeoning market potential.
There have been a spate of vibrant
debates and changes on issues ranging
from net neutrality and data protection
to preparing itself with a stronger and
reliable enforcement and court system.
India’s recent mantra has been to work
towards offering stable policies, clarify
the norms of doing business and make
investments more lucrative. Gripped
with the background of this vivacity,
the timeline that led to the Report
in India triggered the much-needed
debate on regulating sports betting.
“The Awakening”: Timeline to the
Report
In 2013 when the Indian Premier
League (“IPL) 6 was plagued with
match f ixing and spot f ixing, the
issues of sports-betting were equally
highlighted owing to its inextricable

linkage. The Supreme Court of India
(“SC”) appointed Hon’ble Justice
Mukul Mugdal7, to investigate these
allegations. Stressing on the ineptitude
of the investigative agencies to tracking
sports related frauds, the ‘Mudgal
C om m it t e e’ re com mende d t h at
legalization and regulation of sports
betting was key to the detection of
fraud. Interestingly, a report published
by FICCI in 2013 highlighted that the
underground betting market in India
was estimated at Rupees 300,000 crores
(approximately 43.8 billion USD).8
Another committee set up by the SC
under the chairmanship of Hon’ble
Justice R.M. Lodha, recommended
on similar lines, emphasizing the need
for punishing /criminalising match
fixing and regulating betting. While
considering the Lodha Committee
report in the case of Board of Cricket
Control in India v Cricket Association
of Bihar & Ors, 9 the SC made a
reference to the LCI to examine the
issue of legalizing betting in India.
Following this, the LCI took on the
mandate to look into the issue of
‘betting’ and ‘gambling’. On May
30, 2017, the LCI issued a public
appeal inviting the views of industry
FALL 2018 | 13
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stakeholders on the issue. With a deluge
of recommendations f lowing in from
all quarters, after a year the Report was
finally released.
Legalising sports betting: Much ado
about nothing?
While the Report dealt with gambling
and betting in general, the real trigger and
purpose of the Report was to address
the mayhem around sports-betting.
The proponents of regulation argue that
sports-betting is in fact a legal activity,
fighting a pointless battle against public
perceptions of illegality.
To give background, ‘betting and
gambling’ are state subjects under the
Constitution of India, 195010 (“Constitution
of India”) making it the States’ prerogative
to enact laws relating to betting and
gambling within their jurisdiction. While
most State-specific gaming laws (“Gaming
Enactments”) do not share a common
definition of ‘gaming,’ it is understood to
mean the act of wagering or betting for
money or money’s worth under most
Gaming Enactments. Barring a few,
most Gaming Enactments exempt games
preponderantly of skill from prohibitions
thereunder. The Supreme Court has in
fact recognised the business activity of
conducting skill games as a fundamental
right under the Constitution of India.11
The Supreme Court of India also held
that betting on horse racing was a game of
skill since factors like fitness, and skill of
the horse and jockey could be objectively
assessed by a person placing a bet and hence
do not fall within the prohibitions under the
law.12 There is a strong argument to make
that the same principles applied to the horse
racing case should also apply to betting
on sports like cricket and football, thereby
making sports betting a game of skill as
well.13 In spite of this, India continues to
be embroiled in the morality debate and
perceptions against legality of sports betting.
In fact, LCI in its Report puts across
same arguments with respect to sports
betting and states that if substantial skill is
required to place the bets, the argument of
immorality of the activity does not survive.
Hence, it is not clear why LCI cautiously
14 | CANADIAN GAMING LAWYER MAGAZINE

omits to recommend sports betting as an
exempted “skill centric game”.
Therefore, LCI’s recommendation on
whether sports betting should be treated
as an exempted “skill-centric” game or a
gambling activity (which needs regulation)
is unclear. All eyes would now be on the
Supreme Court who a while ago had been
tasked with determining whether sports
betting is preponderantly skill based in the
case of Geeta Rani v Union of India.14
Slay the dragon or tame it? LCI’s mixed
bag of statements & recommendations
In light of the clarification, the LCI
recommendations could be a bit confusing
to decode. However, on a closer review
of the Report, it would be fair to say that
despite its cautionary approach, LCI tried
to evaluate both sides of the coin. Albeit
as alternate recommendations, the Report
does set out some interesting and apt
headline items to consider for prospective
legislation in India. The Report reflects the
massive amount of research and effort the
LCI has put into evaluating the matter and
highlighting relevant material on the subject.
It sets out detailed references from ancient
texts to existing laws. It suggests regulation
as an effective measure to curb the menace
of black-money generation through illegal
gambling and prevent instances of ‘problem
gambling’. The Report also sets out relevant
amendments to other existing laws in case
of implementation of regulation. Notably,
it acknowledges the present restrictions on
foreign investment and recommends the
relaxation of the norms to allow investment
in the gambling industry. Some interesting
hits and misses of the Report have been
analysed below.
Tipping the hat to the positives of regulation
but refraining to go the complete mile
The Report acknowledges the positives
of legalization of gambling including
the potential to generate revenues and
employment, increase tourism as a
complimentary industry, protect the
consumer and give stability to the operators/
players at the hands of law enforcement
authorities.15 The Report also ends on a
positive note stating that “as society changes,

the law cannot remain immutable” and
“the law exists to serve the needs of the
society which is governed by it”. The
Report supports the need of evolving
and progressive community standards.
However, the Report stops short and
hesitates to give a bold recommendation
to implement LCI’s own sound logic.
Irrespective of this approach, one hopes
that the encouraging views and analysis
in the Report fuel the much required
discussions around the subject, which
till now was the ‘Voldemort’ amongst
government debates.
Self-regulation to combat over-regulation
While the Report touches upon the
unicorns and rainbows of regulation,
it also ack nowledges and sets out
the advantages of self-regulation by
industry bodies. It notes that it is not
a rare phenomenon to allow industries
to establish their own standards with
a degree of government control, 16
keeping at bay the ill effects of overregulation by the government.
“To be or not to be, that is the question”States to decide on regulation
The LCI’s seems to recommend
implementation of a central legislation and
state wise regulation in the same breath. On
one hand, it recommends that since online
betting is offered on internet and mobile,
the centre has the legislative competence to
enact the law,17 while on the other, it states
that the States have the power to enact a
law and the centre should provide for a
model law for the States to adopt. Apart
from the legal debate it creates on legislative
competence, the recommendation does not
solve the current issue at hand. Today the
industry is struggling with conflicting and
unstable policies and approaches by different
States. To give an example, while Nagaland
provides for a license regime for skill games,
Telangana overnight amended its law to
ban the same. Especially for an online
business, this inconsistency affects the
growth plans. The industry’s appeal to
the LCI was to give a clear direction
to the parliament on the approach for
enacting a central law for at least skill
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games. The Report not only brings the
decision back to the government’s court
but also ignores the folly conflicting state
regulations can pose for a country-wide
online gaming business.
Keeping mum on onerous taxes
One of the key impediments to effective
implementation of any regulation
is offering an economically viable
business opportunity to the operators.
The industry had made representations
to the LCI to curtail onerous taxes,
i n t he ho p e t h at s ome p o sit i ve
recommendations would be offered
in the Report. However, the Report
remains conspicuously silent on any
tax related recommendation. This was
a key concern for the Indian gaming
industry, which the Report notes, but
fails to redress. The high taxation rates
prevalent in France and Greece have
acted as a disincentive for players and
operators to partake in the regulated
regime there. If India sticks to an
ostrich approach, imposing regulation
without incentivizing the operators and
players to participate in legal regime,
would render the effort of little use.
Protection of players of skill centric
games
LCI notes that since horse-racing is
characterized as a game of skill that is
exempt from the prohibitions, other
skill games should be afforded this
exemption. However, it recommends
that the operators should focus on the
safety and protection of the players.

Restrictions on wager amounts &
participation eligibility
The Report suggests regulation as an
effective measure to curb the menace of
black-money generation through illegal
gambling and prevent instances of
‘problem gambling’. It advocates for
a variety of restrictions to safeguard
users from the hazards of gambling.
It suggests imposing an upper cap on
user transactions within a specif ied
period (a month, half a year, or a year),
an upper cap on wager amount on the
basis of deposits, winnings or losses
and exclusion of players who avail of
benefits from social welfare schemes
for their sustenance. It also suggests
a bifurcation of ‘proper gambling’
(denoting higher stakes gambling)
and ‘small gambling’ (denoting lower
stakes g ambling), recommending
that only individuals belonging to
h ig her i ncome g roups wou ld be
permitted to indulge in the former.
W hile one can argue whether such
restrictions risk over-regulation, but
keeping in mind player protection
and issue of problem gambling, this
is a sensible suggestion. The real
devil will lie in the detail of what the
thresholds prescribed would be.
Some other noteworthy recommendations
o The Repor t also ma kes subtle
recommendations on having a ‘game
license authority’ but does not flesh out
its composition, role or responsibility.
o A ll g a mbli n g t ra n sac t ion s a re
recommended to be linked to social

security numbers (i.e. Aadhar in the
Indian context) to help transparency.
o The repor t ha s caut ioned that
gambling and betting should only
be permitted to be offered by Indian
licensed operators operating from
within India. While the report suggests
that licenses should be awarded by a
‘game licensing authority,’ it does not
provide any recommendations on
who such an authority shall comprise
of, or how it shall operate
Will we ‘chase rainbows’ or find that
pot of gold?
The Report may have triggered vocal
resistance of certain politicians towards
regulation, but this is not unexpected. At
the brink of the 2019 general elections, no
government would want to get embroiled
into moral debates. But for a fast growing
economy like India, the pace of law making
needs to be commensurate to innovation
in business and technology. The industry
makes a strong business case, especially in
terms of player protection, employment
generation and revenues to the state. But it
elicits the inevitable question- post elections
would the government choose to evaluate
this business case. Till then, brace yourself
for a slew of debates and musings from
hopefully, optimistic minds. CGL
Ms Adhikari & Ms Gokhale co-head the Media
Entertainment and Gaming Practice Groups
at Nishith Desai Associates, Mumbai. They
focus on focusing on Technology Media Telecom,
Intellectual Property, Gaming and Commercial
Laws of India.

1. http://lawcommissionofindia.nic.in/reports/Report276.pdf Report No. 276, Law Commission of India, ‘Legal Framework: Gambling and Sports Betting,’ July 2018
2. http://lawcommissionofindia.nic.in/reports/press-note-6.7.18.pdf Law Commission of India, Press Note dated July 6, 2018
3. Views and opinions expressed in this article are the authors’ personal views and interpretation of reading the Report.
4. Paragraphs 2.5 to 2.14, at pages 7-12 of the Report
5. https://money.cnn.com/2017/09/26/technology/india-mobile-congress-market-numbers/index.html
6. A professional cricket league in India
7. Former Chief Justice of the High Court of Punjab and Haryana
8. http://ficci.in/SEdocument/20208/report-betting-conference.pdf
9. (2016) 8 SCC 535
10. Constitution of India, Seventh Schedule, List II, Entry No. 34 Betting and Gambling.
11. State of Bombay v RMD Chamarbaugwala, AIR 1957 SC 699
12. K R Lakshmanan vs State of Tamil Nadu, AIR 1996 SC 1153
13.	It is interesting to note that the issue of sports betting was considered by the Delhi District Court in State vs Ashwani Aggarwal (SC No 115/13). The court heard extensive submissions relating to the role of organised crime and black
money in sports betting. It observed that the Public Gambling Act, 1867, though it made gambling illegal, had created an exception with respect to games where skill was involved while being played. The court referred to Lakshmanan
Case, wherein betting on horse racing was held to be a game of skill since factors like fitness and skill of the horse and jockey could be objectively assessed by a person placing a bet. The District Court noted that cricket was a game that
required training, practice, strategy and knowledge to be played. Therefore, cricket was squarely a game of skill. The court, applying the ratio in Lakshmanan Case, observed that betting on the outcome of a game of cricket would not
constitute an offence under the Public Gambling Act, 1867.
14. W.P. (C) No. 000287/2017
15. Paragraph 8.27 at page 109 of the Report.
16. Paragraph 8.28 at pages 109-110
17. Posts and telegraphs; telephones, wireless, broadcasting and other like forms of communication; Entry 31, List I, Seventh Schedule, Constitution of India
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