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MESSAGE FROM THE PRESIDENT
Notwithstanding the unusual summer weather in the United States,
the IMGL Spring Conference in Turnberry Isle, Miami, Florida held on
May 10-12, was another outstanding IMGL conference. I would like to
thank the co-chairs of the conference, Marc Dunbar and Dan Wallach
for their efforts in not only putting together a first class program but also
in selecting an outstanding venue – the Turnberry Isle Resort. After the
conference, Marc Dunbar also arranged a side trip to the Gulfstream
Racetrack for a day at the races. I would also like to thank our keynote
speakers Jim Allen, Chairman, President and CEO of Seminole Hard
Rock Entertainment, Inc. and James Maida, President of CEO Gaming
Laboratories International, LLC for their engaging and thought provoking remarks.
In early June, IMGL provided Masterclass panels at the summer meeting of the National
Council of Legislators from Gaming States (“NCLGS”) held in Denver, Colorado. IMGL
will once again be working with the Spectrum Gaming Group to develop panels for the
NCLGS Winter Conference which will be held in Miami January 5-7, 2018.
One of the highlights of each year is the IMGL reception at G2E in Las Vegas and the
presentation of “2017 IMGL Regulator of the Year Awards” for both North America and
Indian County. This year’s Regulator of the Year – North America award is Ronnie Jones,
Chairman of the Louisiana Gaming Control Board. Congratulations, Ronnie.
This year’s Regulator of the Year – Indian Country award will actually have two (2)
recipients: David Vialpando, Chairman of the Santa Ysabel Tribal Gaming Commission
in California and Terry Hale, Chief Gaming Regulator of the Seminole Nation Gaming
Authority in Oklahoma. The awards are based not only upon a recipient’s work as a regulator
but also on his/her contribution to the gaming industry and a demonstration of service to the
community. Congratulations David and Terry.
The IMGL Masterclasses continue to be popular and IMGL speakers are sought after
in connection with gaming conferences throughout the world. The following is a list of
Masterclasses scheduled for the rest of the year:
DATE
October 26-28
October 31 – November 1
November 21-22
November 22-25

EVENT
Malta iGaming Seminar (MIGS) Conference – Malta
Excellence in iGaming (EIG) – Berlin
Eastern European Gaming Summit- Sofia, Bulgaria
Summit in iGaming Malta (SIGMA) – Malta

The IMGL Fall Conference was held in Copenhagen, Denmark, on September 10-12 at the
Copenhagen Marriott Hotel. The conference included presentations on (1) the latest AntiMoney Directive and how it is impacting the gambling sector throughout Europe; (2) the
impact of the United States Supreme Court’s upcoming hearing on New Jersey’s challenge
of the restrictions placed upon sports betting imposed by the Professional and Amateur
Sports Protection Act; (3) an update on the latest trends and developments in Europe; and (4)
a CEO panel which will discuss the future of the gaming industry in light of the expansion
of land based casinos, growth of Internet gaming, the rise of eSports, growth of lotteries and
skill games.
Another highlight of the Copenhagen conference was the presentation of the 2017 IMGL
Regulator of the Year-Europe. This year’s Regulator of the Year – Europe will be Birgitte
Sand, CEO of the Danish Gambling Authority. Birgitte has been in her current position since
2008 and is a member of the board of trustees of the International Association of Gaming
Regulators. Birgitte has also been instrumental in the planning of the IMGL Copenhagen
conference. Congratulations, Birgitte.
I look forward to seeing you at an IMGL conference soon. Check our website at imgl.org
for the latest details.
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COVER STORY

BY RON SEGEV

CONTRIBUTOR: TAYLOR KEENE

First Nations Gaming in
A Case for Reform

For many First Nations across Canada,
wagering and gaming have formed an
integral part of their culture since well
before European contact. Gaming has
throughout aboriginal history served as an
important means of leisure and community
and social interaction, as well as being a
central feature of economic, diplomatic and
political practices in pre- and post- contact
indigenous communities.1
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The ability of First Nations to capitalize on gaming activities today, however, is significantly
restricted by the gaming provision in the Criminal Code and the disjointed provincial
regulations that provide the provinces with the monopoly on the conduct and management
of gaming and betting activities.

Canada:

THE CANADIAN LANDSCAPE
The Criminal Code
Part VII of the Criminal Code deems most forms of gaming and betting illegal. Section 207,
however, provides an exception for provincial governments under which they can manage
and operate their own gaming activity, or under which they can authorize charitable or
religious organizations within the province to undertake their own gaming operations.
The provincial governments have passed legislation which regulates gaming and betting
activity within their respective borders. Despite the relative similarity in gaming legislation
generally, how the provinces have addressed First Nations gaming within this framework
varies substantially across provinces.
Provincial Approaches to First Nations Gaming
A brief survey of the different provincial regimes helps illustrate the disjointedness of the
current approach to First Nations gaming in Canada.
British Columbia

In British Columbia, the government has not acknowledged any kind of unique relationship
between First Nations and gaming. There is no arrangement between First Nations and
the B.C. government and, as a result, there is practically no difference between the way in
which First Nations gaming is treated from gaming in the Province generally. This despite
the interest expressed by aboriginal groups in B.C. Efforts were made to establish the B.C.
First Nations Gaming Initiative in 2010 – a gaming commission set up to pursue gaming
opportunities on First Nations lands in B.C. Over 150 First Nations in B.C. have agreed to
support the Initiative2. Despite such efforts, there is only one casino in the province which is
operated by a First Nation.3
Alberta

Gaming in Alberta operates under the charitable model, where casino activities may only
occur when eligible charitable or religious groups apply for and receive licenses to operate
those activities. First Nations in Alberta are regulated and operate under the same terms
and conditions as off-reserve casinos, consequently, First Nations casinos in Alberta must
be associated with charitable organizations that have a connection to the host First Nation.
The Host First Nations Charitable Casino Policies Handbook, published by the Alberta Gaming &
Liquor Commission (“AGLC”) sets out these rules for First Nations gaming in the province.4
Saskatchewan

In 1993 the White Bear First Nation opened a casino on its reserve without provincial
authorization in contravention of the Criminal Code. The justification put forward was
that First Nations have the right to set up casinos on their reserves without the approval of
provincial governments and to do so is within the jurisdiction of First Nations' governments.5
Although shut down by the RCMP shortly after commencing operations, it has since led to
a string of negotiations between the province and First Nations in Saskatchewan and to the
formation of the Saskatchewan Indian Gaming Authority (“SIGA”), the agency responsible
for operating all First Nations Casinos in the Province. In 1996 SIGA opened four
“community supported casinos” which are in operation to this day pursuant to agreements
made between SIGA and the Saskatchewan Liquor and Gaming Authority (the “Casino
Operating Agreement”) and the province (the “Gaming Framework Agreement”).6 Under
these agreements, 50% of the net casino revenue goes into the First Nations Trust, while
the remaining revenues are split between the Saskatchewan government and Community
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Development Corporations. Furthermore,
as of 2007, the province has delegated
regulatory authority over licensing charity
gaming to the Indigenous Gaming
Regulators.7 In the 2015-2016 fiscal year, it
was reported that SIGA had total revenues
of $258.3 million.8

the provincial gaming revenue generated
from all gaming activities is distributed to
First Nations in the province.11 Besides
this revenue sharing agreement, there is
little by way of special treatment of First
Nations gaming today.
Quebec

Manitoba

In Manitoba, First Nations have the
ability to enter into Gaming Commission
Agreements with the province, under
which the authority to license and regulate
charitable and religious gaming events on
reserves is delegated to the First Nations.
Although the types of games permitted
under these agreements are limited to
bingo, break-open tickets, raffles, and
other lottery schemes, all profits from
these licensed events remain with the
licensees on the reserve. First Nations
in the province have recently voiced
their discontent with this limited
jurisdiction, as well as their intent
to move towards internet gaming,
however so far without success.9
Ontario

In Ontario, there is no formal First
Nations gaming regulatory authority,
however three First Nations operated
casinos exist in the province, all operated
under the Ontario Gaming Control Act
and Regulations10. Two of these properties
are located roughly 100 kilometers
northwest of Toronto, while the third is
located 50 kilometers from the Manitoba
border. First Nations in the province
benefit indirectly from provincial gaming
activities operated by the Ontario Lottery
and Gaming Corporation. Net revenue
from all gaming activities in the province
is distributed according to a revenue
sharing agreement, under which 1.7% of

In Quebec, the Régie des Alcools,
des Courses et des Jeux overseas the
registration of persons and enterprises that
offer gaming and betting products and
services within Quebec under the conduct
and management of Loto-Quebec. The
current framework allows First Nations in
Quebec to engage in land based gaming
activities by offering VLTs in liquorlicensed establishments,12 as well as bingo,
provided that they have been licensed by
the Régie;13 however, this is not a right
exclusive to First Nations in the province.
There are instances of much more
sophisticated First Nations gaming
operations in Quebec. The Mohawk
Nation of Kahnawake, 10 miles south
of Montreal, established the Kahnawake
Gaming Commission (“KGC”) in 1996,
a self-appointed licensing authority for
gaming activity within and from their
territory. The KGC has developed into
an internationally-known online gaming
regulator, through its remote gaming
regulatory commission and the operation
of its server park, and also regulates landbased poker rooms and raff les. The
Mohawks of Kahnawake conduct these
operations under the asserted authority of
their constitutionally protected rights to
pursue activities which formed an integral
part of their culture prior to European
contact.14 The KGC currently licenses
over 50 online gaming operators from
around the world, representing over 100
online gaming websites,15 while fostering

the economic development of the local
community propelled by the technical and
other ancillary services jobs required to
operate such an enterprise.
A NEED FOR REFORM
As the above survey demonstrates,
the status of First Nations gaming
regulations and First Nations access to
economic development and job creation
opportunities in the gaming and betting
industry in Canada is a patchwork –
haphazardly developed and should be
considered for reform and improvement.
This reform needs to come at the
federal level. There have been proposals to
establish a national aboriginal gaming body
to gain more control over the regulation
and operation of First Nations casinos,
most notably at the annual meeting of the
Assembly of First Nations in Winnipeg
in 2010,16 but this will be difficult until
there is a coherent, centralized framework.
Guidance for a national scheme in Canada
can come from the enterprising approaches
taken by SIGA in Saskatchewan, or more
directly from the federal approach taken in
the United States.
The SIGA Model
As set out above, the Saskatchewan Indian
Gaming Authority (“SIGA”) is the
agency responsible for running all First
Nations Casinos in Saskatchewan. SIGA
operates community supported casinos
under and agreement with the province.
Under these agreements, a percentage
of the net casino revenue goes into the
First Nations Trust. While this model
allows the First Nations to operate their
own gaming facilities and benefit directly
and indirectly from gaming revenue,
the model does not address the First
Nations claims to self-autonomy over

1. Belanger, Yale Deron, ed. First nations gaming in Canada. Univ. of Manitoba Press, 2011.
2. see Wendy Stueck (March 06, 2013). “When it comes to casinos, natives feel they’ve got game”. The Globe and Mail; and Justine Hunter (June 28, 2010). “B.C.’s First Nations to start their own gambling authority”. The Globe
and Mail).
3. Casino of the Rockies at the St. Eugene – Ktunaxa, Samson Cree & Chippewas of Rama Nations.
4. Section 1.4.1 makes it clear that the AGLC is responsible for licensing and regulating First Nations casino facilities. Section 1.6.1 sets out that First Nations must be issued a license to operate a casino and section 1.6.2 of the
Handbook and section 20(1) of the Alberta Gaming and Liquor Regulations states that only eligible charitable or religious organizations can be licensed. Section 2.1.1 of the Handbook sets out the requirements for Charities applying
for a Casino License on a reserve.
5. “Bear Claw Casino Opens at White White Bear”. Saskatchewan Indian, Vol. 26, No. 1, December 1996, p. 12.
6. The agreements, as amended in 2002 can be found at http://www.igr.ca/Docs/2002_Gaming_Framework_Agreement.pdf and http://www.igr.ca/pub_docs/Casino%20Operating%20Agreement.pdf
7. Part 10 of the 2002 Framework Agreement gives the SIGA the authority to set up their own regulator for on-reserve charitable games. The 2002 SIGL Regulatory Agreement outlines the process (http://www.igr.ca/Docs/SIGL%20
Regulatory%20Agreement.pdf)
8. SIGA Annual Report 2015-2016 (http://www.siga.sk.ca/view-annual-reports/SIGA_Annual_Report_2016/files/assets/basic-html/page-1.html)
9. See Alexandra Paul (June 10, 2016). "New deal on gaming: First Nations". Winnipeg Free Press, and Sean Kavanagh (September 14, 2016). “Province and First Nations casino owners compete for gambling dollars”. CBC
News.
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their historical right to engage in gaming
activities for their own benefit, as a large
percentage of the revenue is shared with
the province and because under this
model the province has no obligation
to enter into such agreements (let alone
negotiate in good faith as is required
under the US framework). While this
model would not require an overhaul
of the Criminal Code in its current
form, it may do a poor job of addressing
the cultural and political needs of First
Nations. The American model may
therefore be a more appropriate model.
The American Model
In the United States, the Indian Gaming
Regulatory Act (“IGRA”), enacted in 1988,
provides a centralized, national legislative
basis for the operation and regulation of
tribal gaming. The IGRA established the
National Indian Gaming Commission
(the “Commission”), an independent
federal regulatory agency within the
Department of the Interior established to
work within this regulatory framework
and to advance the objectives of the IGRA.
Those objectives include the protection
of gaming as a source of revenue and
economic development in indigenous
communities and protection of the
industry from organized crime.17 At least
two of the three Commissioners must be
members of an Indian tribe.
The IGRA divides all gaming activity
into three classes.18 Tribal governments
have the exclusive jurisdiction to license
and regulate the lowest class of gaming,
which includes traditional games and
social gaming for minimal prizes.19 The
second class of games can still be operated
and regulated by tribal governments but
requires that regular audits be provided
to the Commission.20 This class of games

10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.

includes non-banked card games, bingo,
and games similar to bingo. The highest
class of games include casino-style games,
such as slot machines, blackjack, craps and
roulette. Tribal governments have more
restricted authority to conduct these types
of games. In order to do so, the tribe must
have negotiated a compact with its state
government, which then must be approved
by the Secretary of the Interior, a member
of the U.S. Cabinet.21 Furthermore, in
order to operate and regulate the two
highest classes of games, that class of
gaming must be permitted in the state,
and the Tribe must have adopted a gaming
ordinance approved by the Commission.
This US model provides a greater
degree of autonomy and self determination
than the SIGA framework. Furthermore,
the IGRA obliges states to enter into
negotiations and deal with First Nations in
good faith,22 thereby propelling compacts
forward rather than providing states with
the legislative underpinnings to unilaterally
restrict a tribe’s ability to benefit from
gaming, as is the case in Canada. This
framework has also proven to effectively
stimulate the development of First Nations
gaming operations in the U.S. Currently
there are 474 gaming operations run by
256 tribes generating total annual revenue
of almost USD $30 billion.23
WAYS FORWARD – WHY AND HOW
Why Move Forward? Evidence from the U.S.
The US model applied in Canada can
encourage the development of profitable
First Nations gaming operations and the
accompanying community economic
development that usually follows.
With the expansion of First Nation
casinos, expected benefits can include
population increases from young adults
moving back to reservations; increased

adult employment; a decline in the
number of working poor24; and increased
tourism. In the U.S., studies have shown
that casino-related and non-casino related
spending multiplies throughout the
state’s economy, and the effects of this
spending on employment and on business
and government revenues reach well
beyond the host reserve.25 For example,
in California, one study has estimated
that in 2012, 56,000 jobs in the state were
attributable, directly or indirectly, to tribal
gaming, and nearly half of the USD$8
billion economic output came through
secondary effects (i.e. beyond the tribes
own direct spending).26
Furthermore, revenue can (and
must under the IGRA) be reinvested
i n t he com mu n it y to help f u nd
education, housing, social programs
and cultural preservation, through the
establishment of museums and historic
archive centres. The 308,000 square
foot Mashantucket Pequot Museum
and Research Centre, made possible
by the Pequot’s Fox woods Resort
Casino, is a notable example of gaming
revenues being reinvested towards the
preservation of aboriginal culture.27
How to Move Forward
The federal government could provide a
carve-out for First Nations gaming, similar
to that accorded to the provinces. Taking
guidance from the IGRA, the federal
legislation could provide a framework
under which the provinces must negotiate
with First Nations in good faith to arrive
at a mutually beneficial compact. As
discussed above, Saskatchewan has already
pursued such compacts, but without a
federal overlay, the ability of most First
Nations in the country to access the
benefits of gaming is severely restricted.

Gaming Control Act, 1992, SO 1992, c. 24
Gaming Revenue Sharing and Financial Agreement, February 19, 2008, section 2.2. (http://www.ofnlp2008.org/docs/4_gamingrevenuesharingandfinancialagreement.pdf)
L-6, r. 3 – Rules respecting video lottery machines, section 26.
S-13.1, r. 1 – By-law respecting bingo, section 2.
Section 35 of the Constitution Act 1982 recognizes and affirms existing aboriginal rights. The position of the Mohawks of Kahnawake is that they have the aboriginal right to regulate gaming on their territory, and that that right has
never been extinguished.
Interactive Permit holders List, updated July 5, 2017 (http://www.gamingcommission.ca/interactiveURL.htm)
See: http://www.cbc.ca/news/canada/first-nations-propose-aboriginal-gaming-body-1.967319)
Public Law 100-497-Oct. 17, 1988 100th Congress Sec. 2702
Public Law 100-497-Oct. 17, 1988 100th Congress Sec. 2703(8), (9), and (10).
Public Law 100-497-Oct. 17, 1988 100th Congress Sec. 2710(a)(1).
Public Law 100-497-Oct. 17, 1988 100th Congress Sec. 2710(b)(2)(C) and (D).
Public Law 100-497-Oct. 17, 1988 100th Congress Sec. 2702(d)(3)(B).
Public Law 100-497-Oct. 17, 1988 100th Congress Sec. 2710(d)(3)(A).
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FIRST NATIONS INTERNET GAMING
A n overhaul in First Nations
gaming legislation could also make
accommodations for online gaming
provisions. Part VII of the Criminal Code
has not been materially revised since
1985 – well before the common adoption
of the Internet. The Criminal Code in
its current form is outdated both with
respect to First Nations gaming and online
gaming. Efforts are already being made
by some First Nations to enter the online
gaming industry and a complete overhaul
of the gaming provisions could be an
opportunity for First Nations to operate
online gaming businesses. The shift
towards internet gaming would allow First
Nations in smaller markets, that would be

unable to attract enough visitors to a landbased casino, to benefit from a national
aboriginal gaming system. For example,
in the U.S., 17.3% of Indian gaming
establishments generated 72.9% of the
gross Indian gaming revenue in 2016. This
is because most of the gaming revenue
from land-based casinos comes from those
close to large urban centres.
A shift towards regulating First Nations
internet gaming would remove the landbased bias and allow First Nations across
the country to benefit more equally. The
federal government needs to address
these issues in tandem, as the antiquated
gaming provisions in the Criminal Code
are preventing the First Nations in Canada
from tapping the significant economic

development benefits of gaming, an activity
that, for many groups, has been important
to their culture for millennia. CGL
Ron Segev is the founding Partner of Segev LLP,
a full-solutions business law firm recognized
worldwide as a leading online gaming and betting
law firm, and having an expertise in technology,
commercial, regulatory, compliance, finance and
securities law. He is a General Member of the
International Masters of Gaming Law.
Taylor Keene is a law student at the University of
British Columbia and is expecting to receive his
J.D. in 2018. Taylor has commenced working
at Segev LLP as a law student and is returning
to complete his Articles with the firm upon
graduating from law school.

23. National Indian Gaming Commission Gross Gaming Revenues 2012-2016 (https://www.nigc.gov/images/uploads/reports/2016GamingRevenuesbyRangeChart.pdf).
24. Ibid
25. See the 2014 California Tribal Gaming Impact Study (http://cniga.com/wp-content/uploads/2017/02/EIS-Final-2014.pdf); The Economic and Fiscal Impacts of Indian Tribes in Washington (http://www.washingtonindiangaming.
org/images/content/wigaeconseptupt3.pdf) ; and
26. 2014 California Tribal Gaming Impact Study.
27. Judith H. Dobrzynski (August 2, 1998). "Museum for a Tribe That Struck It Rich". New York Times.
28. Examples being the Mohawks of Kahnawake and the website Northern Bear Casino launched by the White Bear First Nation in 2012 and subsequently shut down in 2014 (http://www.cB.C..ca/news/canada/saskatchewan/
saskatchewan-man-launches-province-s-1st-online-casino-1.1160623 and http://www.cB.C..ca/news/canada/saskatchewan/saskatchewan-s-1st-online-casino-shuts-down-1.2793556)
29. National Indian Gaming Commission, 2016 Gaming Revenues by Range.
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BY SUE MCNABB, EXECUTIVE DIRECTOR OF IMGL

International Masters of Gaming Law

Regulators of the Year 2017

Each autumn, International Masters of Gaming Law (IMGL) recognizes outstanding regulators based on
stringent standards, including preeminence in the regulatory field and their noteworthy contributions to the overall
body of regulatory work.

Regulator of the Year – North America
Ronnie Jones, Chairman
Louisiana Gaming Control Board

Co-Regulators of the Year – Indian Country
Terry Hale, Seminole Nation Gaming
Agency Deputy Chief Gaming Regulator/
Compliance Manager

The regulators are selected from various
jurisdictions internationally based on a
rigorous nomination and review process.
The categories are Europe, North
America, South and Central America,
Australasia, Indian Country, and Evolving
Jurisdictions. A regulator is not necessarily
chosen from each category in each year.
They are selected only if they receive
the required nomination and meet the
demands of the review procedure.
The specific criteria for the selection
process include that the overall body of
work as a regulator be exceptional and
that the regulator make contributions
to the gaming industry as a whole
while demonstrating notewor thy
achievements in the regulation of the
industry. The nominee must also provide
a stable regulatory environment in the

Co-Regulators of the Year – Indian Country
David Vialpando, Chairman
Santa Ysabel Gaming Commission

jurisdiction, be identified as a person of
high integrity, and demonstrate service to
the community.
Through this annual selection process,
IMGL continues its mission of “advancing
gaming law through education” by
selecting regulators who reflect a similar
mission in their management style while
serving as role models in the regulatory
environment. This year’s recipients
of the award for IMGL Regulator of
the Year reflect these characteristics in
their professional approach to the task
of regulating a challenging and diverse
gaming market. IMGL is proud to
announce the Regulator of the Year, North
America: Ronnie Jones, Chairman of the
Louisiana Gaming Control Board; Birgitte
Sand, Director of the Danish Gambling
Authority, Regulator of the Year, Europe;

Regulator of the Year - Europe
Birgitte Sand, Director
Danish Gambling Authority
Past IAGR president 2014-2015

and David Vialpando, Chairman of the
Iipay Nation of the Santa Ysabel Gaming
Commission and Terry Hale, past Interim
Chief Gaming Regulator of the Seminole
Nation of Oklahoma as co-recipients for
Regulator of the Year, Indian Country.
IMGL has presented the awards since
2002. For a complete list of all past
recipients, please visit our website at
imgl.org.
Regulator of the Year –
North America
Ronnie Jones, Chairman
Louisiana Gaming Control Board
Chairman of the Louisiana Gaming
Control Board Ronnie Jones is the first
recipient of the prestigious Regulator
of the year award from Louisiana.
Chairman Jones took up the reins of
FALL 2017 | 9
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Chairman following the unexpected
death of Dale Hall in 2013. He states of his
regulatory style, “I engage the industry in
a very personal way by visiting properties
and meeting regularly with property
general managers. I am of the opinion that I
cannot properly regulate an industry sitting
behind my desk. Establishing an on-going
dialogue and relationship with licensees
serves both the state’s interests and those of
the industry. I firmly believe that if I create
a fair, transparent and objective regulatory
environment where licensees know what
is expected the industry can prosper and
the state is well protected.”
Prior to being appointed as Chairman
of the Louisiana board, Ronnie began
work at Louisiana State Police where
he served thirty-three years. He says of
those years, “As legislative liaison for State
Police I found myself navigating a difficult
path between those who wanted gaming
and those who were opposed to gaming.
Thus I found myself at more than one
committee meeting acknowledging that
our agency had no position on whether
or not gambling should be legalized but
asserting that if it were ultimately approved,
the industry would need appropriate
oversight similar to what was in place
in other jurisdictions…. wary legislators
were insistent on State Police taking the
regulatory lead.”
Follow ing those ea rly yea rs of
gambling legalization, he remarks, “It
was somewhat ironic that Governor
Bobby Jindal appointed me in 2013
to my position as chairman inasmuch
as I was an early and frequent critic of
gaming in the nascent years.”
Overcoming the financial challenges
of an underfunded agency while at State
Police, he has transformed that experience
into a good common sense regulatory
environment, where operators can be
successful. Reiterating his regulatory
philosophy, he says, “I realize that an
oppressive regulatory environment can
kill an industry. Gaming remains one of
the most heavily regulated business sectors
in the country and for good reason. But
the threats and vulnerabilities inherent
10 | CANADIAN GAMING LAWYER MAGAZINE

in gaming have changed over time. Few
would argue that the mature, main stream
gaming industry of today is far different
than it was a quarter century ago.”
Ronnie has also successfully gathered
some of the most powerful industry
professionals to testify at hearings of his
committee in an effort to make Louisiana
a better gaming state. Although gaming in
Louisiana started off rocky, under Ronnie’s
guidance, Louisiana is now considered a
strong, stable, business friendly gaming
market. Based on his many years of public
service as a member of the State Police
and his personal accomplishments as an
adjunct professor, Chairman Ronnie Jones
is indeed a worthy recipient of this award.
Regulators of the Year – Indian
Country
David Vialpando, Chairman Santa
Ysabel Gaming Commission
Director of Gaming Programs,
OnCourse Learning
Terry Hale, Past Interim Chief Gaming
Regulator of the Seminole Nation of
Oklahoma
Seminole Nation Gaming Agency
Deputy Chief Gaming Regulator/
Compliance Manager.
This year Indian Country was presented
with two outstanding candidates that
were equally deserving of selection
based upon the Reg ulator of the
Year criteria, particularly in regard
to their contributions in enhancing
the professionalism of tribal gaming
regulatory authorities. As such, David
Vialpando, Chairman of the Santa Ysabel
Gaming Commission in California,
and Terry Hale, past Interim Chief
Gaming Regulator of the Seminole
Nation of Oklahoma, are recognized
as Co-Regulators of the Year, Indian
Country for 2017. Both exemplify the
very best of tribal gaming regulation
today, and each has been active in
promoting best practices for tribal
regulators as part of their participation
and leadership in state and national tribal
gaming regulators’ associations.

Terry Hale
Past Interim Chief Gaming Regulator
of the Seminole Nation of Oklahoma
Seminole Nation Gaming Agency
Deputy Chief Gaming Regulator/
Compliance Manager.
Terry Hale has worked for the Seminole
Nation Gaming Agency since November
2007. Terry started in the Surveillance
department as a Surveillance Operator
where he worked for more than three
years and he learned the National
Indian Gaming Commission’s (NIGC)
Minimum Internal Control Standards
(MICS), the Tribal Internal Control
Standards (TICS), and the Gaming
Operations, System of Internal Control
Standards (SICS).
In 2011, Terry took his knowledge of
all the regulations while in Surveillance
and used them to further his experience
in Compliance. While in Compliance, he
learned every aspect of gaming machine
software testing, gaming machine par
sheets, understanding the difference
between Class II and Class III gaming
machines. He was a big part of the opening
of the Seminole Nation Casino expansion
in October 2012.
Terry was appointed the Deputy Chief
Gaming Regulator in December 2015,
and when the Chief Gaming Regulator
was excused from his position in April
2016, Terry was named the Interim Chief
Regulator during a period of time when
the Nation faced more than 27 alleged
violations, potential fines and closure. It
was a dark time. The 28 member Seminole
Nation General Council terminated
the Commissioners and the Gaming
Enterprises leadership and worked hard
to address lingering problems. He worked
tirelessly to address the areas of concern,
rebut areas where the National Indian
Gaming Commission had it wrong and
brought the Nation’s three casinos into
full compliance. The casinos stayed open
and the Nation paid no fines. The NIGC
lifted the Notice of Violation (NOV) in
December 2016. He helped disprove many
purported violations with exemplary
efforts under very difficult circumstances.
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Of this time in his career, Terry
st ates, “A fter I wa s the Inter im
Chief Regulator for only a month,
the Seminole Nation was issued a
NOV from the NIGC. I believe the
Settlement Agreement with the NIGC
and accomplishing that our Gaming
Facilities stayed open with the help
from the Gaming Agency and Gaming
Enterprise staff has been my greatest
achievement.”
Terry continues to strive to learn
and share his knowledge with his peers
to help the Seminole Nation Gaming
Agency to always honor the past,
protect the future and lead the nation
to a better tomorrow.
When asked what advice he wishes
to share w ith g aming attor neys,
industry executives, educators and
other regulators, Terry comments,
“To always remember to keep your
head up when times are rough. If you
do not have the answer to a question,
reach out to your peers; they may have
the answer ready for you.” He further
shares a f inal word to his gaming
organization, “Always remember we
all work for the same goal, to better
our Tribe and the Tribal People. I am a
proud member of the Seminole Nation
of Oklahoma.”
David Vialpando, Chairman
Santa Ysabel Gaming Commission
David Vialpando, Chairman of the
Iipay Nation of Santa Ysabel Gaming
Commission and Director of Gaming
Programs for OnCourse Learning, is
committed to the highest standards
of professionalism and integrity in the
gaming regulatory field. In turn, he has
been a strong advocate for respecting
the professionalism and integrity of
other tribal gaming agencies and their
role as the primary regulators of Indian
g a ming under IGR A . Chair ma n
Vialpando states, “Gaming regulators
are the sentries guarding the integrity
of gaming on behalf of the casino
patron and protecting casino assets on
behalf of tribal communities.”

David is well respected within the
tribal gaming regulators and industry
group and has lead the way in crafting
and promoting tribal regulations for
new and innovative gaming products
for tribal casinos. In particular, David
has led the way in adopting “gold
standard” regulations for licensing and
classifying Class II gaming systems.
When asked what he feels is his most
meaningful achievement as a regulator,
David states, “My greatest achievement
has been the friendships and network
of dedicated, passionate professional
colleagues I have amassed over the years,
which represent the people I can count
on for counsel and advice in providing
the best service I can possibly provide to
the Iipay Nation of Santa Ysabel and the
community of tribal gaming regulators.
The most honorable, selfless individuals
in this country’s workforce can be found
in the tribal gaming industry.”
Chairman Vialpando has past law
enforcement experience on behalf of the
State of California and also extensive
experience in Indian gaming regulation
as both a state agent and a tribal gaming
regulator. This combination gives him
a unique perspective on Indian gaming
regulation issues and practices.
By also serving as Director of Gaming
Programs for OnCourse Learning,
Dave is helping OCL bring cutting-edge
e-learning gaming courses to the industry.
He believes that leveraging technology,
such as digital surveillance analytics,
digital employee onboarding, e-learning
and compliance education, represents the
future of gaming regulation.
Regulator of the Year - Europe
Birgitte Sand, Director
Danish Gambling Authority
Past IAGR president 2014-2015
In 2008, Birgitte Sand was appointed to
her current position as Director of the
Danish Gambling Authority after being
a long-standing member of the Executive
Board of the National Tax Administration
in Copenhagen. She began her career in
the Danish Court of Taxation but has

since covered a wide range of different
task s and management positions
in the Ministr y of Ta xation. Her
experiences span from legal advice on
corporate tax structures to the central
IT department, and include projects
regarding leadership, innovation,
strateg y, change of organizational
structures and the development of a
nationwide user-friendly IT solution
for salary payments. She has been a
long-standing member of the board
coordinating the nationw ide ta x
compliance projects.
R e c e n t l y, B i r g i t t e h a s b e e n
responsible for the successful
implementation of a liberalisation of
the Danish Gambling Market. The
results show that the markets are now
stable, highly compliant and wellfunctioning.
The Danish Gambling Authority
is responsible for issuing licenses and
supervising and controlling a wide range
of gaming providers that stretch from
land-based casinos to lotteries, gaming
machines, charity lotteries, betting, online
casino, public poker tournaments and
horse racing. Of this position, she states,
“I enjoy tremendously getting outside
the regulatory comfort zone and being
challenged by the industry presenting
new products and new ways of operating
that do not necessarily fit into any existing
framework. I have the highest regard
for jurisdictions that seek to create a
framework where gambling can prosper
in a legal manner and players at the same
time experience a fair and transparent
market.”
Since 2011 Birgitte has been a member
of the International Association of
Gaming Regulators Board of Trustees and
served as President from October 2014
to October 2015. She is still serving as a
trustee and as chair of the subcommittee
for statistics.
Birgitte has over the years supported
IMGL by attending and speaking
at many IMGL conferences and is
co-chair of the IMGL 2017 autumn
conference in Copenhagen. CGL
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BY MURRAY MARSHALL

The State of Gaming

in Kahnawake

June 10, 2017 marked the 21st anniversary of the enactment of the Kahnawake Gaming Law—a significant
milestone for Kahnawake and a good opportunity for a brief retrospective of its accomplishments in both online and
terrestrial gaming—and a review of recent developments within Kahnawake Territory.

June 10, 2017 marked the 21st anniversary
of the enactment of the Kahnawake
Gaming Law—a significant milestone for
Kahnawake and a good opportunity for a
brief retrospective of its accomplishments
in both online and terrestrial gaming—and
a review of recent developments within
Kahnawake Territory.
As most know by now, Kahnawake
was a pioneer in the field of online
gaming. In 1998, when online gaming
was still in its infancy, this Indigenous
community lead the way by establishing
a world-class co-location hosting facility
(Mohawk Internet Technologies) and a
robust regulatory environment through
the enactment of the Kahnawake Gaming
Commission’s Regulations concerning
Interactive Gaming. It was a bold move
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and it worked. Over the course of the past
two decades, online gaming has created
significant socio-economic benefits—
revenue, funding for essential public
services, job creation and vocational skills
development—not only for Kahnawake
but, particularly in relation to job creation,
also for surrounding communities.
During the early 2000s, the online
gaming industry in Kahnawake quickly
grew to capture a significant portion—
some estimates put it as high as 70%—
of the global market. Mohawk Internet
Technologies struggled to keep up with the
demand and built several new server rooms.
The Kahnawake Gaming Commission
licensed over 60 different online gaming
operations. “Kahnawake” became a
household name in the industry.

Over the past 10 years, mainly as the
result of increasing competition from other
jurisdictions, the online gaming industry
in Kahnawake began to level off—but
remained competitive. In 2007, Kahnawake
moved from the virtual to the real world
of gaming by establishing a regulatory
environment for terrestrial poker rooms
within the community. Presently, there
are two highly successful poker rooms
operating in the Mohawk Territory:
Playground Poker Room (75 tables, making
it the largest poker room in Canada) and the
newly refurbished Poker Palace (32 tables).
In 2015, as a result of mounting concern
that online operators who accepted players
from the US—and the payment processing
methods they were using—were negatively
affecting the reputational integrity of
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Kahnawake’s jurisdiction, the Kahnawake
Gaming Commission took the position
that it would no longer licence operators
that provide gaming services to US players,
unless the operator is properly licensed
by a US State to do so. Implementing the
Commission’s policy took place over several
months and as of September 30, 2016; no
operator that accepts US players is licensed
by the Commission or hosted at Mohawk
Internet Technologies.
Over the past two years Kahnawake’s
governing body the Mohawk Council of
Kahnawake took the initiative to become
the operator of a the well-respected gaming
site: SportsInteraction. For the purposes
of this project, the Mohawk Council
established a corporate vehicle, Mohawk
Online Limited, in Jersey, a jurisdiction
renowned for its highly regulated financial
industry. To demonstrate its commitment
to operational integrity, Mohawk Online
chose to become one of the most tightly
regulated gambling companies in the world.
Mohawk Online is licensed and regulated
by the Kahnawake Gaming Commission
and the Jersey Gambling Commission and
are supervised for anti-money laundering
and counter terrorist financing controls
by the Jersey Fina ncia l Ser v ices
Commission. Mohawk Online accepts
players only from Canada.
As a socio-economic initiative established
for the benef it of the K ahnawake
community, revenue generated by Mohawk
Online is invested back into the community
to help create a better future for the people
of Kahnawake. Revenues received from
Mohawk Online’s first year of operations
exceeded expectations and have already
produced tangible benefits within the
community.
Always a leader in player protection, with
the assistance of Micki Oster, one of the most
respected individuals in the gaming industry,
the Kahnawake Gaming Commission has
continued to enhance its Dispute Resolution
and Player Self-Exclusion Programs. The
Commission is the only regulatory body in
the world that as a matter of full transparency
publishes annual statistics detailing the
number, type, and resolution of player
complaints. The Commission’s Player Self-

Exclusion Program is available to players for
the online sites licensed by the Commission
and for the poker rooms within Kahnawake.
Presently, aside from bingo and local
raffles, no other forms of land-based
gaming are permitted in Kahnawake.
However, consideration is being given to a
large scale resort that would include a casino
facility and to permitting other forms of
gaming within the existing poker rooms.
Consultations are underway and, as is
always the case, these new initiatives will
only be approved if it can be demonstrated
they will be properly regulated and will
benefit the community of Kahnawake.
In addition to the tangible benefits,
Kahnawake’s exercise of jurisdiction over
gaming has put the community on the
international map. For this relatively small
Indigenous community, the recognition
and respect it has earned—from players,
regulators, and governments around the
world—has been priceless.
Kahnawake has always recognized the
value of dialoguing and, wherever possible,
cooperating with regulatory agencies in
other jurisdictions. Over the years, the
Kahnawake Gaming Commission has
signed Memoranda of Understanding or
exchanged letters of mutual cooperation
with regulatory agencies in Antigua, Malta,
Alderney, Jersey and several Tribal and First
Nations entities. These relationships have
proven to be beneficial on many occasions.
Within the past two years, the Kahnawake
Gaming Commission exchanged letters of
mutual recognition and cooperation with
the Division of Gaming Enforcement for
the State of New Jersey—one of the oldest
and most respected gaming regulatory
agencies in North America. As a result
of this positive working relationship, the
Kahnawake Gaming Commission retained
George Rover, recently retired Deputy
Director of the Department of Gaming
Enforcement, to act as a special advisor—
to assist the Commission in enhancing its
regulatory procedures and in forging new
relationships with other US agencies.
Within the past few months, in an effort to
build bridges with the province of Québec,
Kahnawake has entered into discussions
with Loto-Québec about the possibility of

establishing a working relationship. This is
an exciting, and long overdue, development.
Bottom line, and this is important:
ever y t h ing t h at K a h n awa ke h a s
accomplished in the gaming industry over
the past generation has been grounded on
its own inherent Indigenous jurisdiction—a
jurisdiction that is recognized in the
Canadian Constitution and, more recently,
in the UN Declaration on the Rights of
Indigenous Peoples.
In fact, Mohawk gambling traditions date
back many hundreds of years before the
European colonization of North America.
Historic evidence confirms that betting on
games of skill and chance has always been
integral to the Mohawk culture. Games
such as lacrosse—sometimes called
“the little brother of war” were used
for high-stakes ‘winner take all’ events
between Mohawk and other Indigenous
communities and were often used as
a means of resolving conflicts. Games
were always subject to a complex set of
rules and were closely monitored by
designated officiants.
This is also important: everything that
Kahnawake has built and developed over
the years has been entirely with its own
ingenuity and resources with no assistance—
no loans, subsidies or handouts—from
any outside governments or banks. The
gaming industry in Kahnawake was built
on Mohawk ingenuity, resourcefulness and
determination.
In short, the development of online
and terrestrial gaming in Kahnawake
is a success story—a model for what
can be accomplished by an Indigenous
community that takes charge of its own
economic development and exercises its
own jurisdiction. With the way it has
developed, and continues to develop,
the gaming industry in its Territory,
Kahnawake has played a winning hand
for its community. CGL
Murray Marshall has been a practising Canadian
lawyer for 29 years and is or has been a member
of the bars of Alberta, Québec and Ontario. Mr.
Marshall’s practice has always focused on issues
of concern to aboriginal peoples, particularly in
relation to gaming.
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BY DON BOURGEOIS

Criminal Law and

the 21st Century

Legal research in the 20th century started with standard tools, such as the Canadian Abridgement
or the Canadian Encyclopedic Digest – Ontario or Western edition, depending upon your
geographic location and (perhaps) views of Confederation. Now, of course, a google search reveals
the record of humanity, including about the law.
What does a google search reveal about
the purpose of criminal law? Superpages
describes the main purposes of criminal
law as “to keep order in society and
lessen the harm individuals may cause
to one another.” Reference notes that
it is “to protect society by facilitating
the detection and prosecution of
criminal actions while protecting the
rights of the accused.” Perhaps not too
surprisingly, Wikipedia in its article on
Canadian criminal law opens with a
discussion on the distinction between
federal and provincial constitutional
authority. The Canadian Encyclopedia,
at least brings us back to a purpose –
“the prohibitions contained in criminal
offences are concerned with protecting
the public at large and maintaining the
accepted values of society.”
G a mbl i n g or g a m i n g l a w h a s
primarily been – or has been perceived
through the lens of – criminal law in
Canada and many other jurisdictions.
Historically, this approach was likely
used because gaming has not been
considered a leg it im at e for m of
business or of entertainment. The
degree to which it is considered a
vice varies – the closer the gaming

activities are to a “charity” (worthwhile)
or to “agriculture” and horses (also
worthwhile), the less “vicey” it was.
But the underlying theme remained
that the criminal law is there to protect
the public and the public interest from
“the business of organized gaming …
because it invites cheating and attracts
other forms of criminal activity.”1
The focus on cheating is, of course, an
important one. Regulators and regulated
operators invest substantial time, effort
and money to ensure the integrity of
games and to prevent cheating. But how
well does the Criminal Code in Canada
ensure integrity and prevent cheating
or other forms of criminal activity?
Arguably, not very well.
First, the tools to do so under the
Criminal Code are blunt, expensive and
ham-f isted. It is a law enforcement
approach that requires investigations
and prosecutions, which are also timeconsuming and resource intensive.
To a large extent, law enforcement
is also stymied by the technology of
today, with an increasing proportion
of gaming being conducted outside
of the investigatory authority of law
enforcement – or at least making it

that much more difficult. The lack of
any significant prosecution in Canada
of internet gaming is probably a telling
piece of evidence to support this point.
The second point is two points and
arises from the wording of the Criminal
Code. The scope of what is or is not
“illegal” is not clear. For example, when
does a contest become a lottery scheme?
What is needed to turn a “game of
mixed chance and skill” into a “game
of skill”? When is “roll’up the rim” legal
and when is it illegal? What games are or
are not “illegal” on the internet? Does
it matter if the operator is licensed by a
credible regulator outside Canada? And
how should Canadians know what they
can or cannot do? What does 204(1)
(b) – “a private bet between individuals
not engaged in any way in the business
of betting” – mean? What is “cheat at
play”? How far does the section 209
prohibition against cheating at play
extend in the gaming transaction?
While a recent case in horse racing was
successful against a trainer who tried to
rig a race by doping his horse to gain
an illegal advantage, implicit in that
case was the fact that the horse ran the
race under the influence of the drugs,

1. R. v. Andriopoulos, [1994] O.J. No. 2314 at para. 4 (Ont.C.A.). The Court continued “There is no evidence that public perceptions of commercial gaming have changed or that it is any less criminal in nature than it ever has been.”
2. See R. v. Riesberry, [2015] 3 SCR 1167, 2015 SCC 65.
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which had been administered prior to
the race.2 Why this case had to go to the
Ontario Court of Appeal and ultimately
to the Supreme Court of Canada after
the provision being in place for decades
is also telling as to the lack of clarity.
And this comment gets to the second
point – this lack of clarity creates
uncertaint y which makes it more
difficult to protect the public and the
public interest. If law enforcement
has a high degree of uncertainty in a
potential prosecution, it is less likely to
invest the resources necessary to carry
out the investigation and to prepare for
a prosecution given other priorities.
And while the public may still consider
“gaming” to have a criminal aspect to it
as noted in Andriopoulos, the public have
also spoken through feet in casinos and
fingers on keyboards.
The criminal law in Canada does not
protect the public and the public interest
to the extent that it should. The fact

arises both from the limitations implicit
in criminal law and in the lack of clarity.
Regulatory responses have been much
more successful in protecting both
the public and the public interest. For
example, the testing, approval and
inspection of gaming equipment is a
more robust and successful approach to
ensure integrity of the game than is an
investigation and prosecution against a
gaming operator who “rigs” its gaming
equipment. Fur ther more, it also
prevents cheating rather than attempt to
close the barndoor after the (race) horse
has left the barn.
The criminal law in Canada needs to
be clarified as to what is legal and what
is illegal. Law enforcement remains an
important tool to ensure compliance
with the criminal law. It is one that
ought to be used where it can obtain the
optimal results. To do so, the scope of
law enforcement’s authority also needs
to be clarified – to what extent can it

investigate, say, “cheat at play” during
unregulated internet gaming? Can it
do so only if a Canadian is doing the
cheating? If so, how does that protect
Canadians who are cheated by those
outside of Canada? If the criminal law’s
purpose is to protect the public from
cheating, is it meeting its purposes if
it cannot prosecute those who cheat
Canadians? CGL

Don Bourgeois is a Principal of GRG
Advisors and has a private practice of law,
including as counsel to Fogler, Rubinoff LLP
for gaming matters. He has over 20 years of
experience in the gaming sector, primarily
in executive positions, in all aspects of the
gaming sector, including casinos, charitable
gaming, lotter y, internet gaming, and
horse racing. He was most recently General
Counsel for the Alcohol and Gaming
Commission of Ontario, where he was also
Deputy Registrar.

Why take a chance?
At Dickinson Wright, we guarantee a full house of experienced
gaming attorneys - more than 25 lawyers who actively represent
gaming interests from strategically located offices in Washington,
D.C., Toronto, Phoenix, Nashville, Detroit and Lansing.

Robert W. Stocker II, Michael D. Lipton,
Peter H. Ellsworth, Dennis J. Whittlesey
Robert W. Stocker II and Michael D.
Lipton are Tier I gaming attorneys in
Chambers Global and all four lawyers
pictured here are listed in Best Lawyers.

We provide a full range of highly sophisticated legal services
addressing the complex array of commercial gaming issues, as
well as issues unique to Native American and First Nations casinos
and related facilities - another reason Dickinson Wright has
earned its superior international reputation.
Contact:
Michael D. Lipton Q.C. at mdliptonqc@dickinsonwright.com
Robert W. Stocker II at rstocker@dickinsonwright.com
Dennis J. Whittlesey at dwhittlesey@dickinsonwright.com
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