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Message from the President
This summer marks a milestone in
Canadian gaming law. In 1956, a
legislative committee issued a report
recommending measures designed to
liberalize gaming and betting. The
reforms seem small and quaint in
retrospect, but at the time they were
major steps, so much so that Canada
waited another 13 years before actually
reforming.
When considering submissions of the
American Gaming Association (AGA) in
its white paper on Internet gaming,
such submissions would have been
anathema to the authors of that report
50 years ago, and yet, they may have
launched us forward.
In mid-20th century Canada, gaming
and betting was subject to far-reaching
prohibitions in the Criminal Code.
Commercial and governmental actors
were forbidden from “lottery schemes”
or “modes of chance.” Since these prohibitions, no thorough review of gaming
law had occurred. Two ad hoc exemptions were introduced over time, applicable to (i) certain limited games at agricultural fairs, and (ii) small raffles at bazaars
for religious or charitable objects.
On July 31, 1956, a Joint Committee of
the Senate and House of Commons of
Canada issued its Report on Lotteries,
which called for larger lotteries, licensed
by provincial or delegated authority
in aid of religious, charitable, or
community purposes, providing certain
conditions were met.
The committee determined laws that
restrain “lotteries and other indulgences”
could not be enforced with adverse public opinion. As a result, the committee
saw violation of both spirit and letter of
gaming laws, frequently by organizations
held in esteem by the community, with
both laws and law enforcement in contempt as a consequence:
“It was contended that lack of public
support for existing prohibitions had
resulted in inability to enforce the law
and this in turn had tended to bring the

law into disrepute. Relaxation, which
would bring the law into step with public
opinion, was urged as the solution for the
present difficulty. . .” (emphasis added)
(65-68).
“It was the Committee’s belief that the
principal aim of new legislation should
be to provide workable laws which will
receive public support and which can
be effectively enforced” (71-72).
Government’s struggle to adapt to
online gaming seems inexplicable. The
western world has spent the last ten
years rediscovering principles the committee expounded 50 years ago. After
supporting the federal government’s
position of absolute prohibition against
Internet gaming, the AGA in April 2006
modified its position.
Yet, the AGA was not willing to go so far
as to declare current U.S. policy of
prohibition a failure. Its white paper on
the issue states “[prohibitory] measures
alone, however, are not going to solve
the problem. In fact, these proposals
could have the unintended consequence of forcing Internet gambling
further underground, making it more
difficult for law enforcement to track.”
In a line similar to the 1956 report, the
white paper states: “Disrespect spreads for
laws that are neither enforced nor evidently enforceable against an activity that
enjoys wide and growing popularity.”
A number of statements reflect the need
for support of gaming legislation that
provides protections and creates economic activity that will receive support:
“Avid online gamblers are surely not
deterred by current policies; indeed,
public opinion research has found that
a majority of online gamblers believe it
is either legal to wager online or are
unsure about its legal status” (15).
“…the current policy of prohibition
already permits a high volume of
Internet gaming while imposing no
regulatory policies to protect gamblers.

By driving all Internet gaming business
to foreign entities, the current regime
also ensures that no jobs are created for
American workers, no returns are
earned by American companies, and no
tax revenues are paid to American
governments” (14).
Consequently, the AGA declared its
support for a bill introduced by Reps.
John Conyers (D–MI) and Chris
Cannon (R–UT) that would strike a
study commission which would
identify changes to federal laws and
regulations with the aim of:
• preserving state prerogative to
regulate gambling within
their borders;
• minimizing adverse impacts, such as
underage gambling, money
laundering, and problem gambling;
• preserving tribal sovereignty;
• clarifying and harmonizing federal
laws of Internet gambling;
• providing appropriate taxation and
licensing of Internet gambling; and
• deterring Americans from placing
bets with unlicensed offshore
gambling web sites.
This commission, if formed, would
provide “workable laws which will
receive public support and which can be
effectively enforced,” as the report
stated 50 years ago. Plus ça change, plus
c’est la méme chose (the more things
change, the more they stay the same).
Perhaps governments seeking to address
online gaming will rediscover these
basic principles: that laws of prohibition
only work when their aims enjoy ample
public support, and failing such
support, the best public protection
government can offer comes from
regulation, not prohibition.
Michael Lipton
mdliptonqc@aol.com
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New Firms
Fabrice Mourlon Beernaert, Attorney at Law, Dechert LLP
Avenue Louise 480 (Box 13), 1050
Brussels, Belgium
Tel: +32 2 535 54 11, Fax: +32 2 535 54 34, Cell: +32 497450115
fabrice.mourlonbeernaert@dechert.com
Olga Finkel, WH Law
Suite A-A, Dolphin Court, Embassy Way
Ta’ Xbiex, Malta
Tel: +356 21 332 653, Fax: +356 21 332 490, Cell: +356 79 657 515
olga@twh-law.com
Garron Whitesman, Whitesmans Attorneys
Waterview Park, 1 Waterview Close
Century City Boulevard, Century City
Cape Town, South Africa 7441
Tel: +27 21 528 9891, Fax: +27 21 551 4602, Cell: +27 72 416 9285
garron@whitesmans.com

New Affiliate Consultant
Charles H. Barry, Charles H. Barry & Associates
5130 South Ft. Apache Road #215-108
Las Vegas, NV 89148
Tel: +1 702 396 4950, Fax: +1 702 597 3246, Cell: +1 702 232 1185
cbarry@cbarryandassociates.com

Thomas C. Nelson
20 Via Sierra Grande
Manitou Springs, CO 80829
Tel: +1 719 685 9387, Fax: +1 517 913 6013
tnelson@grcgaming.com or tom.nelson@adelphia.net

Removed from Membership List
(not renewing)
Don Bourgeois
Christopher James Murphy
Lloyd Charles Nathan
Thomas Nelson

Recommend removal from Membership List
John K Fitzgerald – no longer with Cryptologic
General Counsel, Cryptologic Inc.
Toronto, Ontario
Richard L. Robbins
970 Lily Pond Lane
Franklin Lakes, New Jersey 07417
Tel: +1 201 405 0012 (no answer), Fax: +1 201 405 1176

Affiliate Counsel
Avi Levy
6550 Cote-de-Liesse
St-Laurent, Quebec, Canada H4T 1E3
Fax: +1 450 635 7137, Cell: +1 514 702 4358
avi@rogers.blackberry.net
Murray Marshall, Legal Counsel, Kahnawake Gaming Commission
P.O. Box 1799, Kahnawake, Quebec, J0L 1B0
Tel: +1 403 995 2370, Fax: +1 403 995 2352

Affiliate Regulator New Position
John N. Roberts, Executive Director
San Pasqual Band of Mission Indians, Tribal Gaming Commission
16300 Nyemii Pass Road, PO Box 2320
Valley Center, CA 92082
Tel: +1 760 291 5684, Cell: +1 858 603 5309
JohnRobertsjd@earthlink.net

New Affiliate Regulators
Kenneth M. Dreifach, Chief, Internet Bureau
Office of New York Attorney General
120 Broadway
New York, NY 10271
Tel: +1 212 416 8456, Fax: +1 212 416 8369, Cell: +1 347 210 1798
Kenneth.Dreifach@aog.state.ny.us
Charles McIntyre, General Counsel, Massachusetts State Lottery
60 Columbian Street
Braintree, MA 02184
Tel: +1 781 849 5515, Fax: +1 781 849 5579, Cell: +1 781 760 5825
cmcintyre@masslottery.com
Sue McNabb, Assistant Attorney General
Louisiana Department of Justice, Office of the Attorney General
Post Office Box 8423
Clinton, LA 70722
Tel: +1 225 326 6511, Fax: +1 225 326 6599, Cell: +1 225 241 6771
mcnabbs@ag.state.la.us or suemcnabb@bellsouth.net
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Bigger, Better, Bolder:
The New Layout of Casino Lawyer
By Tony Cabot

As the International Masters of Gaming
Law continues to grow, the funding
from our members provides the organization with the opportunity to expand
its services. We recognized that we
needed a strong, experienced executive
officer to assist in managing both the
membership and the growth of the
organization. I am particularly excited
that Melissa Lurie, who has a terrific
knowledge of our industry and a wealth
of experience, has accepted our offer to
become the first IMGL executive director.
From the perspective of the Casino
Lawyer, Melissa’s assistance in dealing
with authors, contributors, and
publisher allows us to expand and
improve the format of the magazine.
The new format, which will be incorporated in steps over the next few
issues, retains many of the features of
the existing magazine including the
well received gaming law articles
prepared by our members. We will also
continue our regular feature stories on
topics such as the Regulator of the Year,
profiles of industry executives that
have a law background, and previews
of our upcoming conferences.
We hope to expand our coverage in the
magazine to provide current information on our members and upcoming
events. The new format has two new
columns, “Members in the News” and
“Upcoming Events.” Members should
send news and event information to
Lurie at IMGLDirector@aol.com. In
future editions of this magazine, we
will have a column on “Past IMGL
Events and Photos.” So any amateur
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photographers
(including
Tina
Singletary) are encouraged to bring
their cameras to chronicle the IMGL
events.
New developments play an important
part in the practice of law. We will have
four new columns on current developments by topic and locale, including
“Case Law,” “European Union,”
“Native American Gaming” and
“Interactive Gaming.” Two of those
columns debut in this issue.
We are also adding a column,“Gaming
Lawyers & Ethics,” written by Professor
Martha Moore from the Cooley Law
School in Lansing, Mich. Professor
Moore so impressed the audience at the
ABA Gaming Law Minefield conference
earlier this year, that one conference
attendee indicated it was the first
session on legal ethics he attended that
was truly interesting. I am certain you

will find the coverage beginning this
month equally enlightening.

We needed a strong,
experienced executive officer
to assist in managing
membership and growth
of the organization.
Professors Kathryn Rand and Steven
Light from the law school at the
University of North Dakota are providing
a regular column entitled “Gaming Law
& Policy.” Light’s portion of the article
will focus on the politics of the gaming
issue and Rand’s will focus on the law

concerning the same issue. This column
also debuts in this issue.
The final new feature will be a regular
column by UNLV Professor Bill
Thompson that will provide a legal and
economic profile of a different gaming
jurisdiction. Thompson is also working
on the first major IMGL book that will
summarize, in a consistent format, the
gaming laws and regulations of the
world’s major gaming jurisdictions.
Lastly, as the size of the magazine
increases, so does its cost. Anyone
interested in helping to defray the cost
of the magazine by advertising should
contact Lurie.

Anthony N. Cabot
Lewis & Roca, LLP
Las Vegas, Nevada, USA
(702) 949-8280

Summer 2006 Casino Lawyer 7

IMGL Announces New
Executive Director
By Melissa Lurie

The International Masters of Gaming
Law would like to introduce Melissa
Lurie as their new Executive Director.

Lurie earned a Bachelor of Science
degree at Cornell University in the
School of Hotel Administration. She
resides in Boulder with her husband, a
hotel executive, and her two children.

The IMGL, now in its fifth year, has
made a strategic move to prepare the
organization for the next step in its
development. “We felt we were ready to
hire a senior staff member to direct the
efforts of the committee members and
handle the day to day operations of
the association. Melissa came to my
attention through one of our founding
members. With her longtime background working with both lawyers and
those in the gaming industry, she is the
ideal fit for the IMGL,” Michael Lipton,
IMGL President said.
Many of the members have known of
Lurie’s work through her conference
planning company, Meeting interface,
which she formed in 1994 while based
Reno, Nevada. Along with her partners,
she developed the American, Northern,
and Southern Gaming Summits. Lurie
has produced meetings for IMGL
member firm Lionel Sawyer & Collins,
the National Center for Responsible
Gaming, Harvard Medical School’s
Division on Addictions, Mississippi
Casino Operators Association, Ascend
Media, Deutsche Bank, Casino Journal
Publishing Group, and the Mississippi
Hotel & Lodging Association.
Prior to Meeting interFACE, she worked
in the Meetings and Travel Department
of the American Bar Association, where
she planned their Annual and Mid Year
meetings. Before becoming a meeting
planner, Lurie worked for Marriott and
Hilton Hotels in sales and convention
services.
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“I am proud to be the Executive Director
of the IMGL. I have been familiar with
the organization since it was founded
and am very impressed by the quality of
the members and their commitment to
the gaming law profession and
exchange of professional information.
The volunteer officers and committee
chairs have done fine work, and with
my support, I think we can accomplish
our mission and make the association
highly valuable to members,” Lurie said.

“I think we can
accomplish our mission
and make the
association highly

One of Lurie’s first goals is to make the
website (www.gaminglawmasters.com)
a better representation of IMGL’s image
and a marketing tool full of pertinent
information. She encourages members
to send personally-authored articles,
summaries of speaking engagements,
digital photos, changes in position, and
any other information to share with
members and associates. “I will be wearing the hat of photographer at all IMGL
events, so smile the next time you see
me. You may see your photo published.”

valuable to members.”
— Melissa Lurie, IMGL
Executive Director

Melissa Lurie can be reached at
IMGLDirector@aol.com
or (303) 449-9955

JULY

AUGUST

GREAT BRITAIN

CHILE

Multi-Platform Gaming 2006
The New Connaught Rooms, London
July 4-5, 2006
www.ATEOnline.co.uk/conferences

Chile Casinos Entertainment and Business
Espacio Riesco, Huechuraba, Santiago
August 23-25, 2006
www.chilecasinos.cl

NEVADA

NEVADA

Hispanic Gaming Summit
Paris Las Vegas
July 18, 2006
www.hispanicgamingsummit.com

Federal Bar Association Annual
Meeting and Convention
J.W. Marriott Las Vegas
August 23-26, 2006
http://www.fedbar.org/LasVegas_2006.
html

Casino Marketing: The 2006
Conference
Paris Las Vegas
July 18-20, 2006
www.casinomarketing2006.com
Bodog.com Marketing
Conference 2006
Las Vegas
July 24-25, 2006
www.bodogconference.com

PERU
Peru Gaming Show
Lima
August 3-4, 2006
www.perugamingshow.com

9th Indian Gaming National
Marketing Conference
Pechanga Resort & Casino, Temecula
September 25-27, 2006
www.indiangamingmarketing.com

HUNGARY
Gamexpo 2006
SYMA Sport and Event Center,
Budapest
September 12-14, 2006
www.gamexpo-hungary.com &
www.gamexpo.hu

NEVADA
Casino Affiliate Convention &
Gaming Marketing Conference
Stardust Resort & Casino, Las Vegas
September 14-15, 2006
www.cac2006.com &
www.gmc2006.com

SINGAPORE
Asian Casinos Executive Summit
2006
Grand Hyatt, Singapore
July 24-27, 2006
www.terrapinn.com/2006/ace_sg/

TAIWAN
GTI Expo 2006
Taipei World Trade Center, Taipei
July 7-9, 2006
www.taiwanslot.com.tw

WASHINGTON
Northwest Indian Gaming
Conference and Expo
Tacoma
July 24-26, 2006
www.washingtonindiangaming.org/ne
ws.html

SEPTEMBER NOVEMBER
AUSTRALIA

NEVADA

Australasian Gaming Expo
Sydney Convention & Exhibition
Centre, Sydney
September 3-5, 2006
www.austgamingexpo.com

7th Annual NCRG Conference
on Gambling and Addiction
The Rio All-Suite Hotel, Las Vegas
November 12-14, 2006

CALIFORNIA
CasinoFest 2
Barona Valley Ranch Resort & Casino,
Lakeville
September 11-13, 2006
www.casinofest.org
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Online Gambling
Advertising in the U. K.
By Tony Coles and Nick Nocton

With the Gambling Act 2005 passed but
not yet enforced (expected no earlier
than September 2007), the advertising
of online and other interactive gambling in the U.K. is in a state of flux. The
new legislative regime is based on the
fundamental premise that advertising is
a mainstream entertainment product
and, when properly regulated, should
not be unduly restricted. Therefore, current restrictions on gambling advertising will be relaxed and, indeed, the government has indicated it intends all
gambling sectors (including “hard”
gaming) should enjoy essentially the
same freedom to advertise. However,
until the 2005 act is in force, the position under the existing law is complex
and inconsistent.
This period of transition coincides with
tremendous growth in the industry and
operators are looking to exploit existing
advertising opportunities until the new,
more liberal, advertising regime begins.
The current advertising landscape is
affected by both statutory provisions and
various codes of advertising practice.
U.K. licensed bookmakers, who may
operate online, are not restricted by legislation from advertising, although they
cannot advertise individual betting
shops and the Committee of Advertising
Practice (CAP) Broadcast Code prevents
both bookmakers and gaming operators
from advertising on television and radio
(with exceptions for the National
Lottery, bingo and pools promoters).
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Accordingly, U.K. bookmakers can
advertise in non-broadcast media,
including newspapers and billboards.
Such advertising is subject to the CAP
Non-Broadcast Code and must be
responsible, must not be directed to
anyone under 18 and must not depict
anyone who is, or appears to be,
under 25.
Meanwhile, the commercial bingo
industry
undertakes
significant
amounts of both broadcast and nonbroadcast advertising.
The provisions of section nine of the
Betting and Gaming Duties Act 1981
effectively prohibit overseas bookmakers from advertising in the U.K. through
“traditional” media. Whether section
nine would be enforceable against bookmakers licensed in other European
Union member states, following
jurisprudence of European Court of
Justice in cases such as Gambelli, is
doubtful. The provision is binding on a
sportsbook located in Gibraltar,
although the effect of any such provision against companies with no U.K.
interests is doubtful.
Meanwhile, online gaming, which
cannot be provided by the U.K., is subject to a controversial advertising
restriction. Section 42(1)(c) of the
Gaming Act 1968 provides nobody can
invite people to subscribe money or
money’s worth in gaming, whether in
the U.K. or elsewhere, or to invite
people to apply for information about
facilities for doing so.
This provision has traditionally been
understood, including from consultation with the Gaming Board (now the
Gambling Commission), as allowing
not only the advertising of factual
information, including domain name,
but also invitational content, provided
the invitation was not to subscribe (or
pay) money for gaming. Therefore,
offers of free entry into poker tournaments were generally considered
acceptable, whilst offers to match
money deposits might not be.

However, a recent explosion in nonbroadcast advertising by offshore gaming operators led the U.K. government
and the Gambling Commission to publish delineated guidelines under section
42. The guidelines say any inducement
or encouragement to gamble is prohibited, completely ignoring the reference in
section 42 to subscribing money or
money’s worth.
As a consequence, the guidelines have
been received with almost universal
skepticism in the industry. However,
many large operators who are either
located in the U.K. and may therefore
wish to obtain a new Remote Gaming
License once the 2005 act is in force, or
who are simply interested in advertising

The current advertising
landscape is affected by
both statutory provisions
and various codes of
advertising practice.

ability in the U.K. once the new regime
comes into force, are willing to compromise their campaigns, despite shortcomings of the guidelines’ interpretation of
section 42.
Whether any operator who openly
flouts the guidelines is likely to be prosecuted (as the guidelines threaten) may
be open to doubt. We understand that
the Crown Prosecution Service, who
would currently be responsible for any
prosecution (since the Gambling
Commission only becomes a prosecuting authority once the 2005 act comes
into force), are unwilling to bring any

test cases and are said to doubt the
merits of the guidelines.
Any advertising by offshore gaming
operators must also comply with the
CAP Non-Broadcast Code (see above),
and, apart from offshore bingo
operators, they too may not advertise
on television or radio.
Increasingly, in recent times, gaming
companies have used other methods for
sponsorship. A recent revision of the
Ofcom Broadcasting Code, which
governs program content and associated
issues, significantly diluted existing
restrictions on gambling companies.
Previously, they had not been able to
sponsor programs which had content
similar to their products. This prevented
bookmakers from sponsoring televised
sports, including racing, and poker
companies from sponsoring televised
poker. This has changed. The form and
content of sponsorship messages and
their distinction from advertising slots
are the subject of the Ofcom code. But
suffice to say, the sponsorship messages
are often very similar to advertising.
In addition, companies are looking for
brand exposure during television programs themselves. There is a general
rule in the Ofcom Code against
commercial messages or content in TV
programming. Editorial justification is
one exception to this rule, although this
is tricky to manage. A further and
increasingly well used exception is
event or team sponsorship.
Gaming companies are increasingly
sponsoring events (for example, the
recent 888.com World Professional
Snooker Championship, and the branded poker tournaments) and sports teams
(a further example with 888.com is its
sponsorship of Middlesbrough Town
Football Club). The exposure of such
sponsorship assures these brands make
deals extremely valuable.
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NIGC Revises Class II Regulations
By Heidi McNeil Staudenmaier

After a virtual holding pattern for over a
year, the National Indian Gaming
Commission (NIGC) finally published
proposed
Class
II
Classification
Regulations in late May. Given the long
and arduous journey of getting to this
point, reaching the finish line with final
published rules will not be an easy task.

requiring a state-tribal compact. As a
result, the DOJ told NIGC that it would
vigorously oppose the proposed classification regulations because the DOJ felt
they did not go far enough in defining
and regulating Class II gaming devices.

Class II games are defined in the Indian
Gaming Regulatory Act (IGRA) as bingo
and games similar to bingo. Electronic
technologic aids to such games are permissible, while electronic facsimiles of
“any game of chance or slot machines
of any kind” are not permitted. Class II
games currently are regulated exclusively by Tribes and NIGC — the individual
U.S. state governments have no regulatory powers over Class II gaming.

Class II games currently

In 2004, NIGC commenced drafting
proposed classification regulations governing Class II gaming. To assist with
the drafting process, NIGC formed a
joint Federal-Tribal advisory committee.
Multiple drafts were publicly circulated
over the course of the year, with voluminous comments received from tribes
and others in the gaming industry.
In early 2005, NIGC prepared to send its
fifth draft of the proposed regulations to
the Federal Register for publication and
begin the official rule-making process.
That process, however, came to a
screeching halt when the United States
Department of Justice (DOJ) jumped
into the fray. Since 2000, the DOJ has
sustained multiple setbacks in the courts
in seeking to label certain Class II games
as “gambling devices” subject to criminal enforcement under the Johnson Act,
or alternatively as Class III devices
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are regulated exclusively by
Tribes and NIGC — the
individual U.S. state
governments have no
regulatory powers over
Class II gaming.

Thereafter, NIGC and the DOJ tried to
find common ground and negotiate
classification regulations that satisfied
both entities. These negotiations ultimately led to the DOJ’s issuing proposed amendments to the Johnson Act
in October of 2005. The draft legislation was targeted expressly to include
Class II devices within the scope of the
Johnson Act.
The proposed Johnson Act amendments
sparked immediate controversy within
the tribal gaming industry. The DOJ and
NIGC held various tribal consultations
around the country, where the voiced

criticism of the draft legislation was uniform and in some cases quite heated. As
a result, in a surprising about-face, the
DOJ announced earlier this year its
intent to significantly revise the draft
amendments.
The DOJ has yet to issue a scaled back
proposal. Notwithstanding, the newly
proposed Class II regulations appear to
incorporate some of the DOJ concerns.
In the preamble to the proposed rules,
NIGC contends too much time has
elapsed since the DOJ sent the proposed
Johnson Amendments to the Office of
Management and Budget earlier this
year, and it is not likely the proposed
legislation will pass during the current
Congressional session. Thus, contends
NIGC, “[t]he need to regulate Class II
technologic aids has not diminished
and the [NIGC] is compelled to proceed
with these regulations.”
NIGC acknowledges proposed regulations differ from the fifth draft circulated in April of 2005. NIGC advises in the
preamble such changes are “a result of
the [NIGC] addressing the concerns of
DOJ that these regulations clearly distinguish between Class II and Class III
games.”
NIGC further notes the changes “relate
to the size of the bingo card as well as
the time period for the release of numbers.” Additionally, the proposed
changes “require a fixed notification to
the player that the game they are playing is a game of bingo, a game similar to
bingo, or a game of pull tabs.” The proposed rules also prohibit pull tab
machines from paying winnings in any
form.

To make the foregoing changes, NIGC
published two separate, but related
rules. The first proposed rule seeks to
add a new Part 546 which attempts to
provide a bright line between Class II
bingo, lotto, other games similar to
bingo, played primarily through electronic or other technologic aids, and
Class III facsimiles of any game of
chance.
The second proposed rule seeks to
amend 25 CRF Part 502.8 dealing only
with the definition of electronic or
electromechanical facsimile of any
game of chance. NIGC asserts the
revised definition is intended to make
clear all games, including bingo, lotto
and other games similar to bingo, when
played in an electronic medium, are facsimiles when they incorporate all “fundamental characteristics” of the game.
Thus, facsimiles of bingo would not be
permissible Class II games under IGRA.
NIGC Chairman Phil Hogen, upon
announcing the proposed regulations,
stated, “The Indian gaming industry is
in need of this classification in order to
know which games need to be played
under compact and which do not.” In
the preamble, NIGC advises it is “concerned that the industry is dangerously
close to obscuring the line between
Class II and III.... The future success of
Indian gaming under IGRA depends
upon tribes, states, and manufacturers
being able to recognize when games fall
within the ambit of tribal-state compacts and when they do not.”
The proposed regulations include definitions for terms not previously defined.
Specifically, NIGC defines a “game” in
the phrases “game of chance commonly
known as bingo” or “other games similar to bingo,” contending by adding
such definitions the player “will know
when the game begins, when the game
ends, and what the player must do to
participate and win in an individual
game.”
NIGC also claims it has defined “the
game of pull tabs,” “electronic pull tab,”

and “instant bingo” using terminology
“commonly accepted in the federal
courts.” NIGC also proposes definitions
for the terms “bonus prize” and “progressive prize” to distinguish them from
the game-winning prize.
The draft rules also purport to clarify
terms used in the existing statutory definition of bingo when the game is
played primarily through electronic,
computer, or other technologic aids.
The proposed rules offer criteria for
dealing with cards and prizes – two
“essential elements” of bingo, lotto and
other games similar to bingo. For example, the cards must be “clearly visible”

After a virtual holding
pattern for over a year, the
National Indian Gaming
Commission finally
published proposed Class II
Classification Regulations
in late May.
on the video screen and the screen must
display a card that is at least one half the
available space on the screen. The rules
do permit, however, that other features
and game themes may be placed on the
other half of the screen.
With respect to prizes, the rules mandate that a game-winning prize have a
minimum value of at least 20 percent of
the amount wagered plus one cent.
Other proposed definitions include the
terms “designations” and “first person”
in the context of bingo or games similar
to bingo. In this regard, NIGC proposes
that a minimum of two seconds be provided after the completion of each

release of numbers or other designations
for players to complete each cover
(daub) opportunity. Each game also
must be played by at least two players
and the game must be designed so that
at least six players may enter a game.
Games cannot begin until two seconds
have elapsed from the time the first
player elects to play, unless six players
enter.
Finally, NIGC provides that, before a
tribal gaming operation may conduct
electronic Class II games, such games
must be certified as “meeting the criteria
established
by
the
[NIGC’s]
Classification Standards by an independent testing laboratory recognized
as qualified to perform such testing.”
NIGC intends to propose technical standards at a later date in a separate rule.
The proposed rules are available on the
NIGC website (www.nigc.gov) and on
the
Federal
Register
website
(http:www.access.gpo.gov/su_docs/aces/
fr-cont.html).
Tribal consultations are scheduled in
various locations around the country
through the summer, with the intent to
conclude such consultations by midAugust. Consultations are currently
planned for: Washington, DC; Denver,
Colo.; Minneapolis, Minn.; Tacoma,
Wash.; Ontario, Calif.; and Oklahoma
City, Okla.

Heidi McNeil Staudenmaier is the Partner
Coordinator of the Indian Gaming Practice
Group for Snell & Wilmer, where she is
based in the law firm’s Phoenix, Arizona
office. She is a founding member of the
International Masters of Gaming Law and
Past President. She serves as Associate
Editor of “The Gaming Law Review”.
She is a frequent writer and speaker on
Indian gaming issues and can be
contacted at 602.382.6366 or hstaudenmaier@swlaw.com.
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Is I-Gaming Law
Paving a Dead Track?
By Tony Cabot

You think you have seen it all, and then
you are flabbergasted. Here is the latest
epistle coming out of Washington D.C.
in relation to the Internet Gambling
Prohibition Bill, an act proposed by
Virginia Sixth Congressional District
Representative Bob Goodlatte and
introduced on February 16, 2006.
This bill seeks to expand the scope of
the current Federal Wire Act to prohibit
most forms of gambling activity over
the Internet, except those where
Goodlatte feels he must placate some
interests to get his bill passed. The Wire
Act currently only prohibits the transmission of bets or wagers, or information assisting in the placing of bets or
wagers, on sports wagering in interstate
or foreign commerce.
Skipping wisdom (or lack thereof) to
prohibit (or, more appropriately,
attempting to prohibit) Internet wagering, the preamble to the bill has this
shocking statement:
It is the sense of Congress that this Act does
not change which activities related to horse
racing may or may not be allowed under
Federal law; section 5 is intended to address
concerns that this Act could have the effect
of changing the existing relationship
between the Interstate Horse Racing Act (15
U.S.C. 3001 et seq.), and other Federal
statutes that were in effect at the time of
this Act’s consideration; this Act is not
intended to change that relationship; and
this Act is not intended to resolve any existing disagreements over how to interpret the
relationship between the Interstate Horse
Racing Act and other Federal statutes.
When considered in context, the legality of interstate wagering on horses has
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been and continues to be a matter of
substantial debate between the horse
racing industry and the Department of
Justice. Despite that DOJ argues this is an
illegal activity, it has taken no enforcement action against the 20 or so companies that openly conduct interstate
account wagering in the United States.
Even more telling, about 16 states have
specifically authorized licensed companies to engage in this multi-billion dollar activity. The situation from DOJ’s
perspective is that they decided against
enforcing laws they think are openly
violated, and more topical, yet stringent
laws they will not likely prosecute.
Actually, the horse racing industry has
been accepting interstate account
wagers for about 25 DOJ-free years. The
industry has relied on a portion of the
Federal Wire Act that contains an exception or “safe harbor” provision for the
transmission of information on any
sporting event or contest between states
where betting on such events is lawful.
The horse racing industry also pointed
to the Interstate Horse Racing Act
(IHRA), passed by Congress to promote
the stability of horse racing and offtrack betting in the United States. The
true intent of IHRA was to assure the
tracks receive a fair share of interstate
wagers on races conducted. This was
accomplished by requiring the off-track
betting (OTB) operator to negotiate a
contract with the track to conduct
wagering on the track’s races whereby
the off-track betting operator must pay
a track fee.
In contrast, DOJ took the position that
interstate pari-mutuel off track wagering
violates the Wire Act; the “safe harbor”
provision does not apply to account
wagers, and IHRA does not authorize
transmitting bets across state lines. Of
course, because DOJ never prosecuted
anyone, determining who is right is
difficult.
This dispute came to a head, not in a
courtroom, but at a Congressional committee hearing in 1999 when Congress
debated Goodlatte’s previously failed
attempt to pass the Internet Gambling

Prohibition Act. At that hearing, the
DOJ representative stated he thought
account wagering was unlawful.
Understandably, this position generated
concerned responses from horse racing
groups, especially since DOJ had never
previously “used the Wire Act to prosecute any state licensed and regulated
entities for conducting interstate simulcasting, commingling of pools, or
account wagering.”

The horse racing
industry has been
accepting interstate
account wagers for about
25 DOJ-free years.
Moreover, the Ninth Circuit has held
the criminal provisions of section 1084
are not applicable to the activity of
licensed pari-mutuel wagering where it
is lawful under state law. In accord,
other federal courts have recognized the
“legislature drafted the exception in
§1084(b) specifically to accommodate
the desire of some states to legalize offtrack betting.”
As a direct result of that controversy, the
horse racing interests solicited the help
of Kentucky Republican Senator Mitch
McConnell to “fix” the law. The solution: avoid controversy with the Federal
Wire Act attendant with the Internet
Gambling Prohibition Act and seek clarification through an amendment to the
Interstate Horse Racing Act of 1978.
The amendment passed in 2000 to clarify
pari-mutuel wagering may be placed via
telephone or other electronic media
(including the Internet), and accepted by
an off-track betting system where such
wagers are lawful in each state involved.
Yet in spite of the 2000 amendment, the
United States Department of Justice
continued to take the position that
existing prohibitions under the Wire

Wager Act were not affected. But, again,
it decided not to prosecute open “violations” of the law. DOJ repeated this
assertion as recently as last month in
another Congressional hearing on the
Goodlatte Bill. In that hearing, a DOJ
official stated:
The Department of Justice views the existing criminal statutes as prohibiting the
interstate transmission of bets or wagers,
including wagers on horse races. The
Department is currently undertaking a civil
investigation relating to a potential violation of law regarding this activity. We have
previously stated that we do not believe that
the Interstate Horse Racing Act, 15 U.S.C.
Section 3001-3007, amended the existing
criminal statutes. H.R. 4777, however,
would change current law and amend
Section 1084 to permit the interstate transmission of bets and wagers on horse races.
What is the solution when a multi-billion dollar industry is in jeopardy and
where thousands of jobs in the heartland of America are in risk? The answer
is simple…go to the policymakers in
Washington D.C. and seek clarification
of the law.
Then, ask them the tough question –
what is more important: the future of the
critically infirm sport of horse racing, or
the morals of Americans, who would
otherwise bet on the outcome of ponies’
fortunes from the comfort of home?
So, decide.
Nobody wins. Congress provides the
sense that it intends to “resolve any
existing disagreements over how to
interpret the relationship between the
Interstate Horse Racing Act and other
federal statutes.”
One observation is inevitable: What the
heck do we pay congressional members
for? I thought it was to make policy, not
to proliferate mucked up laws that no
one understands or cares to enforce.
Now we have lawmakers refusing to
make laws that DOJ will not enforce
anyway. Some people, like me, still
question the efficiency of the Federal
government.
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Confidentiality Ethics
By Martha D. Moore

Question: Does the gaming attorney
have the responsibility to disclose
negative information on a client if such
information might materially impact
the client’s ability to obtain a license?
Answer: One of the fundamental tenets
of the attorney-client relationship is the
lawyer’s ethical duty of confidentiality.1
In fact, ABA Model Rule 1.6 requires
lawyers to maintain client confidences
and secrets. Any information obtained
in the course of the attorney-client relationship that is not general knowledge
is protected by the broad ethical duty of
confidentiality. This duty survives the
termination of the attorney-client
relationship, and even survives the
client’s death. In fact, the ethical duty
of confidentiality lasts forever.
The objective of the ethical duty of
confidentiality is to promote frankness
and candidness by clients in dealing
with their lawyers. Confident that
information shared with their lawyers
will be kept confidential, clients are free
to fully converse with their lawyers,
even disclosing embarrassing and/or
detrimental information.
This open and candid flow of information enables lawyers to consider all
information relevant to the cause,
whether good, bad or neutral. Lawyers
are then equipped to thoroughly and
fairly evaluate their clients’ matters and
to provide optimal advice and counsel.
Indeed, the lack of full disclosure by
clients may cause substantial harm to
the clients’ matters, oftentimes resulting
in prejudicial surprise or the complete
disassembling of a case.
Given the broad reach of the ethical
duty of confidentiality, lawyers may not
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disclose negative information about a
client without the client’s informed
consent,
or
implied
authority.
Notwithstanding the strict requirements of preserving client confidences,
lawyers may also reveal confidential
information under an exception
enumerated in ABA Model Rule 1.6(b).
Pursuant to this Rule, a lawyer may
reveal confidential information relating
to the representation to the extent the
lawyer reasonably believes necessary in
the following situations:
(1) to prevent reasonably certain death
or substantial bodily harm;
(2) to prevent the client from committing a crime or fraud that is reasonably
certain to result in substantial injury
to financial interests or property of
another and in furtherance of which the
client has used or is using the lawyer’s
services;
(3) to prevent, mitigate or rectify
substantial injury to financial interests
or property of another that is reasonably
certain to result or has resulted from the
client’s commission of a crime or fraud
in furtherance of which the client has
used the lawyer’s services;
(4) to secure legal advice about the lawyer’s
compliance with [the ethics rules];
(5) to establish a claim or defense on
behalf of the lawyer in a controversy
between the lawyer and the client, to
establish a defense to a criminal charge
or civil claim against the lawyer based
upon conduct in which the client was
involved, or to respond to allegations in
any proceeding concerning the lawyer’s
representation of the client; or
(6) to comply with other law or a court order.

In short, lawyers may disclose
negative information about a client
with the client’s informed consent,
implied authority or the application
of an exception specified under the
ethics rules.
More importantly, strict gaming-law
regulations often require gaming agents
to consent to inspections, searches
and seizures and to disclosure of information otherwise protected by the
attorney-client privilege. In this regard,
lawyers are required to communicate to
clients the advantages, disadvantages,
and the consequences of granting such
consent (often in the form of a waiver).
Clients are then able to make informed
decisions about the waiver.2 While gaming
regulations often require gaming agents to
waive the attorney-client privilege, it must
be noted that it is the client’s decision
alone whether or not to execute such a
waiver, notwithstanding the almost
certain negative outcome of the gaming
matter absent the execution of the waiver.
Undoubtedly, the preservation of
confidential client information is a
high-stakes game and lawyers must be
vigilant in safeguarding client confidences and secrets. Nevertheless,
lawyers are always free to counsel clients
and to advise them of attendant
benefits to full disclosure. After fully
considering counsel’s advice, there is an
increased likelihood that clients will
1 Model Rules of Professional Conduct R. 1.6 (2005).
2 Model Rules of Professional Conduct R. 1.4 (2005); see
also Model Rules of Professional Conduct R. 1.0(e)
(defining informed consent as “the agreement by a
person to a proposed course of conduct after the lawyer
has communicated adequate information and
explanation about the material risks of and reasonably
available alternatives to the proposed course of
conduct.”).

authorize disclosure of negative information, thereby alleviating the issue
altogether.
Lawyers must also be cognizant that
while the ethical duty of confidentiality
is expansive, it is not absolute. The duty
does not extend to a client’s intentions to
commit a crime or fraud.3 This holds
especially true in the gaming industry,
where vigilant regulatory agencies keep
watchful eyes to guard against the
infiltration of criminal activity. Nor does
the duty permit lawyers to conceal or
participate in a client or witness’ lack of
candor before a tribunal, gaming regulatory bodies, or administrative agencies.4
Question: What if the information is
not negative per se due to a responsible
explanation, yet would be considered
an area that regulators would otherwise
want to explore?
Answer: As stated above, lawyers may
not disclose negative information
pertaining to a client, whether perceived
or real, absent client consent, implied
authority, or the application of an exception under the ABA Model Rule 1.6(b).
However, lawyers in the discharge of their
duties should advise clients of the benefits
of full disclosure at the outset. The forthright disclosure of “not per se” negative
information will likely foster trust with
gaming regulators. Similarly, up front
disclosures signal openness and trustworthiness to gaming officials, which can
only enhance the clients’ cause.
On the other hand, the likely eventual
discovery of the “not per se” negative
information may lead gaming regulators
to draw negative inferences from the
mere fact that the information was not
disclosed in the first place, regardless of
the “responsible explanation.” Yet,
prompt disclosure of “not per se” negative information provides lawyers with
the opportunity to fully explain the
information and to dispel its negative
flavor, an unequivocal benefit to clients.
Question: What should an attorney do
upon the discovery of negative informa-

tion in the course of an investigation
when a client refuses to allow the attorney to disclose information to gaming
investigators?
Answer: As emphasized herein, the ethical duty of confidentiality is fundamental to the integrity of the lawyer-client
relationship. Negative information
uncovered about clients in the course of
a lawyer-client relationship is protected
information and must be held inviolate.
Notwithstanding the above, lawyers
may not assist clients in a crime or
fraud. Nor may lawyers present false evidence to a tribunal. Significantly, while
lawyers may be unable to unilaterally
disclose negative information about
clients, lawyers may not assist clients in
presenting false evidence to a tribunal
or gaming administrative agencies.
In other words, while lawyers may be
required to remain hushed about negative information pertaining to clients,
lawyers may not actively participate in
presenting this same negative information to a tribunal or administrative
body on behalf of clients. Notably, the
rules governing conduct of lawyers
delineate minimum standards by which
lawyers must conduct themselves.
However, exceptional lawyers conduct
themselves in a manner exceeding the
prescribed minimum standards. While
lawyers must generally place client
interests above their own, lawyers must
purposefully and deliberately guard and
protect their reputations for honesty
and integrity.
A lawyer’s good reputation is expedient
in establishing and maintaining a successful gaming practice. This holds
exceptionally true in the gaming arena,
often perceived in a suspicious and negative light, whether rightly or wrongly.
Correspondingly, if clients ultimately
reject lawyers’ advice to disclose negative information, lawyers should seek to
withdraw from the representation.

3 Model Rules of Professional Conduct R. 1.2(d) (2005).
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Attorney-Client Privilege
Gone Oh-So-Wrong
By Lonna Whiting
It’s no secret that attorney-client confidentiality
is a necessary function of modern ethical law. But
when attorneys grow as greedy as some of their
richest clients, legal boundaries can go awry.
According to The Indonesian Connection, in
August, 2004, Honolulu attorneys representing
businessman and former Bank of Honolulu chair,
Sukamto Sia, paid an estimated $6.25 million
after they helped secretly hide his assets from
creditors.
Sia, imprisoned in 2001 for debt fraud, filed
bankruptcy in Honolulu, “claiming he had nearly $300 million in debts and only $9.3 million in
assets,” according to catbirdseat.net. In reality,
the face value of Sia’s assets were later estimated
at $53 million.
Attorney Renton Nip, who acted as Director for
the Bank of Honolulu during Sia’s tenure as chair,
and representatives of the Verner Liipfert law
firm purportedly “entered into an overarching
conspiracy to conceal and divert assets from
(Sia’s) bankruptcy estate,” Guido Giacometti,
Sia’s trustee, said.
The businessman, a gambler, owed millions to
several casinos, his bankruptcy estate, a
Singapore bank, and the Federal Deposit
Insurance Corporation.
Later, London Clubs International, Aspinall’s
Club, and Rio Casino were awarded just $2.5 million of the reported $12 million in initial claims
they filed against Sia.
So, whether it’s a slap on the wrist or having to
pay millions for conspiracy, mom’s golden rule
about lying truly has a function in the real world.

4 Model Rules of Professional Conduct R. 3.3 (2005) .
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Indian Gaming Law:
Class II vs. Class III Reforms
By Kathryn R.L. Rand, J.D. and Andrew Light, Ph.D.

In this article, Rand explores the nature of
Class II legal reforms, and Light explains
how political pressures shape DOJ’s Class
II reforms.
The line between electronic bingo
games and slot machines may not shine
in glaring neon. Last fall, the U.S.
Department of Justice (DOJ) announced
it would propose amendments to the
Johnson Act to clarify the line between
Class II “technologic aids” and Class III
slot machines under the federal Indian
Gaming Regulatory Act (IGRA).
Under IGRA, Class II games are subject
to tribal regulation with oversight
by the National Indian Gaming
Commission (NIGC), while Class III
games require a tribal-state compact.
Furthermore, the “Gambling Devices
Act Amendments of 2005” would
require that Class II devices be “readily
distinguishable from Class III games
based upon the manner in which
players participate in the game and the
appearance of the game to the players,”
including speed of play and graphics.
At the time of this writing, the NIGC
had announced two new proposed rules
with similar ends.
As a law professor and a political scientist, our research on Indian gaming is
interdisciplinary, bringing law, public
policy, political science, and public
administration to bear on myriad issues
in tribal gaming. In this edition of our
new regular column, we draw on presentations at a recent professional conference where we addressed legal and
political implications of such reforms.
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Like many other recent efforts to reform
Indian gaming law and policy, the DOJ
proposal lacks appropriate context and
foresight. Some may view the conceptual line between Class II and Class III
devices as “blurred,” which is problematic and artificially divorced from the
policy goals of Indian gaming.
The question shouldn’t be whether a
member of Congress can see the
difference between an electronic bingo
machine and a slot machine; it should
be whether current regulation and

“There are right and
wrong ways to think
about Indian gaming issues.
These overarching policy
goals, which have not
changed significantly
since Congress passed IGRA
in 1988, should serve
as lodestars for
legislative reform.”

operation of Class II games meet three
overarching policy goals of tribal
gaming.
Goal One: Provide for effective regulation.
Indian gaming — including Class II
gaming — must be effectively regulated. Two key aspects of effective regulation are to ensure fair and honest play,
and to protect the proceeds. There is
not a clear indication that current regulation of Class II machines, even
those that look like slot machines, is
capable of ensuring fair play and protecting revenue.
Instead, the primary impetus behind
the call for reform appears to be twofold: the idea that anything similar to a
slot machine carries higher risks of casino-style gaming, and the fact many
states want greater political and legal
control of current Class II devices.
Treating devices as Class III games
would require a tribal-state compact; as
a result, tribes will have to negotiate
with states over a host of issues, including the number and type of machines,
revenue sharing, and, in this postSeminole Tribe world, quite likely other
issues, such as treaty or natural resource
rights, that may be entirely separate
from the goal of gaming regulation.
If the DOJ and Congress present the
impetus for drawing a “bright-line”
distinction between Class II and Class
III devices as a regulatory problem, they
should bear the burden of demonstrating, with sufficient factual findings,
why this is the case.

Goal Two: Facilitate tribal institution
building. One of the largely unrecognized successes of tribal gaming, at least
outside of Indian Country, is the role it
has played in tribal government institution building. Class II gaming helps
tribes build effective and responsive
institutions in a number of ways.
First, Class II gaming allows tribes in
states without casino-style gaming, like
Oklahoma, the opportunity to build,
manage, and regulate a sophisticated
Class II enterprise.
Second, since no tribal-state compact is
required, Class II gaming allows tribes to
make decisions free of state politics
about effective regulation, appropriate
use of revenue, appropriate economic
development and growth, and other
exercises of sovereign authority, including preservation of cultural traditions or
tribal norms.
Third, Class II gaming allows tribes an
opportunity to demonstrate effective
governance, which can be very important in terms of the respect they are
afforded by state and federal officials,
agencies, and policymaking or legislative bodies.
Fourth, Class II gaming provides tribes
an opportunity to raise revenue to
underwrite or extend tribal government
functionality and responsiveness, even
when Class III gaming is unavailable as
a matter of state law, or if a tribe has its
own concerns about engaging in Class
III gaming.
Furthermore, Congress should weigh
carefully any reform that will diminish
the Class II market, as tribes’ ability to
build strong tribal governments will
similarly be diminished.
Goal Three: Catalyze mutual respect and
government-to-government negotiations
and relations. Reforms in the area of
Class II and Class III gaming ought to
stem from government-to-government
negotiations, which should require
more than a few “consultation”
meetings and a formal comment period.

Any legislative reforms themselves
ought to facilitate, not undercut, government-to-government relations. We
advocate the pressing need for a
“Seminole fix.” Most people tend to see
Indian gaming as fair and balanced in
terms of tribal versus state power, or as
an unfair advantage for tribes due to
tribal sovereignty.
But taking a step back and placing
Indian gaming in its appropriate context of tribal sovereignty and federal
Indian law and policy (as we do at
length in our recent book, Indian
Gaming and Tribal Sovereignty: The
Casino Compromise), it’s plain that states
have the upper hand in terms of negotiating Class III gaming terms.
If the DOJ and Congress want to move
more games into Class III, it becomes
even more important to level the
negotiating table for tribal-state compacts. Congress must be careful that
any reform does not become yet
another advantage for states in terms
of pressuring tribes for revenue sharing
or other concessions that may undercut the overarching policy goals of
Indian gaming.
There are right and wrong ways to think
about Indian gaming issues. These overarching policy goals, which have not
changed significantly since Congress
passed IGRA in 1988, should serve as
lodestars for legislative reform.
What has changed since 1988 is that
tribes have become extraordinarily
successful in many ways through
Indian gaming, including Class II gaming, raising revenue, strengthening
tribal governments, and leveraging
economic development. But that, in
and of itself, is not problematic; in
fact, it’s the exact opposite.

Politics: Class II Gaming Reforms
Today Indian gaming politics invariably
revolve around calls for reform. The
industry is pressured on a number of
fronts. One allegation is that the line
between electronic bingo and slot
machines has become inextricably

blurred, requiring swift and decisive
congressional action to amend the
Indian Gaming Regulatory Act (IGRA).
Why does it appear that Congress will
choose to step in to “clarify” the distinction between Class II and Class III
gaming, and why now? Recent events as
well as ongoing perceptions come into
play in shaping the politics of the Class
II controversy:
Indian gaming is “too successful.”
Alongside the legalized gambling industry more generally, tribal gaming has
grown rapidly into a $19 billion dollar
industry. This phenomenon, including
the relative success of Class II gaming,
apparently has caught many policymakers off-guard.
As U.S. Senator John McCain recently
stated, “Never in Congress’ wildest
dreams . . . did we envision Indian gaming would become the $19 billion-a-year
enterprise that it is today.”
While Senator McCain and others will
not give a specific threshold for how
much economic success is too much in
their minds, apparently the line has
been crossed.
The “perfect storm.” In the last year,
tribal gaming has been buffeted by a
“perfect storm” of political controversy. The Senate Committee on Indian
Affairs, chaired by Senator McCain,
has held a blizzard of hearings on topics related to Indian gaming, including the spread of so-called tribal
“reservation shopping” in pursuit of
off-reservation gaming (also an issue
for House Representative Richard
Pombo); allegations that non-tribal
investors, managers, or unscrupulous
lobbyists, such as Jack Abramoff, are
“taking advantage” of tribes; various
tribal groups seeking federal recognition, with the backing of wealthy outside interests, allegedly solely for the
purpose of “cashing in” on Indian
gaming; and questions about the
extent and effectiveness of tribal and
federal regulation under IGRA, including allegations of tribal corruption.
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The Abramoff scandal at first generated a political tsunami that threatened
to drown all discussion of Indian gaming’s benefits to many tribes; more
recently, off-reservation gaming has
done the same.

resist reforms borne of political pressure
and inadequate information. Congress
should take two preliminary steps
before enacting any reforms related to
Indian gaming, and certainly should do
so in the context of Class II gaming.

Public backlash. Public opinion about
tribal gaming always has been difficult
to manage. As we document in Indian
Gaming and Tribal Sovereignty: The
Casino Compromise, many Americans
have major misconceptions about
tribes, tribal sovereignty, and the
rationale behind or legality of Indian
gaming. The stereotype of the “rich
casino Indian” is prevalent in popular
culture and even mainstream media
influences how policymakers act on
Indian gaming.

Step 1: Gather complete and accurate
information. There is a surprising lack
of understanding and an incredible
amount of misinformation about
Indian gaming and its socioeconomic

Federal agency pressure and interagency
contestation. The U.S. Department of
Justice (DOJ) has taken on the issue of
drawing a bright line between Class II
and Class III gaming in part because of a
clear directive from Senator McCain
that someone needs to step up to do so.
(He made this statement at an April
2005 hearing on Indian gaming
regulation at which we testified.) Yet
one open question is whether the Class
II vs. Class III distinction is a matter
that more appropriately belongs in
Congress’ legislative jurisdiction without pressure from the executive branch.
Within the Bush Administration, there
has been a clear difference of opinion
expressed by DOJ and the National
Indian Gaming Commission (NIGC) on
the need for this clarification, or how to
go about it — through NIGC rulemaking, congressional amendment to IGRA,
or DOJ enforcement of the Johnson Act.
The DOJ is not making this easy on
NIGC, although the pressures applied
may have resulted in interagency compromise to resolve potential interagency
contestation.
Responsible and responsive policymaking — a non-partisan, non-ideological,
and intergovernmental imperative —
requires both content and process. In
addition to the overarching policy goals
of tribal gaming, Congress also should
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“States have
the upper hand
in terms of
negotiating Class III
gaming terms.”

effects, not just on tribes, but on
surrounding communities and state
economies. For the sake of effective policymaking, Congress should continue to
gather information related to IGRA’s
specific enumerated policy goals: the
facilitation of tribal self-government,
economic development, and self-determination. This includes the effects of
Class II gaming, and the distinctions
between tribal and non-tribal casinos.
Congress must ask itself whether it has
a full understanding of the impacts of
Class II and Class III gaming. A sense
that technology blurs the distinction
between the two is not enough.
Indeed, legislating simply to stay ahead
of technology is frequently a no-win
proposition — and may undermine
IGRA’s policy goals. We could avoid
such confusion if we were to form a
National Indian Gaming Impact
Commission to gather and analyze
data about Indian gaming as a platform
for responsible policymaking.
Step 2: Acknowledge shared goals and
interests. The federal, state and local,

and tribal governments share many
goals and interests related to Class II as
well as Class III gaming. These include
reducing reservation poverty and
unemployment rates, creating jobs for
American Indians and non-Indians
alike, stimulating local economies and
leveraging economic development,
increasing government revenue and
funding delivery of public services,
reducing disbursement of public
entitlement benefits, minimizing social
ills associated with gambling, including
crime and addiction, preserving and
strengthening tribal tradition, culture,
and communities, and facilitating
stated federal goals of tribal selfgovernance and self-determination.
Policymakers should ask, “Are we looking at these shared goals? Will creating
a brighter line between Class II and
Class III further these goals, or undercut
them?” Asking and answering the
tough questions will prevent hasty or
ill-informed policymaking.
Congress’ far-sighted goals in enacting
IGRA should outweigh any short-term
technological “fix” for its perceived
inadequacies.
Political
posturing,
agency power plays, or mere expediency
should not be the underlying rationales
for dealing with the complexities of
Indian gaming today.

Kathryn R.L. Rand (rand@law.und.edu) is
the Floyd B. Sperry Professor and Associate
Dean for Academic Affairs at the University
of North Dakota School of Law. Steven
Andrew Light (steven_light@und.nodak.
edu) is an associate professor of political
science and public administration at the
University of North Dakota.
They are the co-directors of the Institute for
the Study of Tribal Gaming Law and Policy
(http://www.law.und.nodak.edu/npilc/
gaming/index.php) and write a blog on
Indian gaming issues, Indian Gaming
Today (http://indiangamingtoday.com).
They are the authors of Indian Gaming
and Tribal Sovereignty: The Casino
Compromise (University Press of Kansas,
2005) and Indian Gaming Law and
Policy (Carolina Academic Press, 2006).

Gaming Erupts in Asia
Korea Deficient in Casino Knowledge
By Bill Thompson
Gambling was a tolerated
nuisance during most of Korea’s
history. Games such as Bak Hyuk,
Too Jeon, and Too Hoe, had been
popular since the era of the
Three Kingdoms in the first
millennium.

Korea lies surrounded by active casino
markets and potentially active casino
venues. Macau and Singapore are
emerging as prime casino locations,
while Japan, the Chinese mainland, and
Taiwan have populations feeding all
casinos within reach.
At the beginning of 2006, Korea had 14
casinos, yet had not capitalized on its
geographic location. It is now showing
signs of wanting to, but its pursued
changes are misdirected.
Of Korea’s casinos, only two are notable:
Walker Hill Casino, Seoul, and Kangwon
Land Casino, Kangwon Province.
Twelve other casinos are not even “bit
players.” One is in Incheon, others
Busan (Pusan), Mt. Seoraksan National
Park, and Bomum Lake. Eight small
casinos are on Jeju Island, a resort
destination off Korea’s south coast.
Several thousand visit the Walker Hill
and Kangwon Land facilities each day,
but a two-day visit to all Jeju casinos in
2004 revealed a total of four open tables
and three people playing slot machines.
In 2005, plans for a second and third
Seoul casino were formulated, as well as
a second casino in Busan. The 15th casino opened as a government-operated
facility near Seoul in January, 2006.

However, it was not
until 1961 that there
was a national law
which banned all gambling.
Ironically, as soon as the law was passed,
pressure built for a new law that provided exceptions. A 1962 law legalized
gambling in Korea for non-Koreans.
In 1968, the first casino opened at
Incheon, followed by Walker Hill.
Eleven other casinos opened under the
law’s provisions1. The casinos are under
the
regulatory
control
of
the
Department of Culture and Tourism.
Among the traditional casinos, only
Paradise Walker Hill, opened in 1968,
has demonstrated consistent success. It
targets foreign high-rollers. The average
gambler loses an incredible $589 per
visit. Gaming revenue exceeds $200
million a year2.
The state-owned Korean National
Tourism Organization started Walker
Hill Casino. However, in 1973 it was
sold to the Paradise Corporation,
operated under the controlling hands of
Chun
Rak-won.
The
Paradise
Corporation also owns the Incheon,
Busan, and one Jeju Casino, controlling
over 75 percent of the casino revenues
of the 13 traditional casinos. The death
of Chun Rak-won in November 2004
opened the door for consideration of
new casino licenses for Seoul and Busan.

As the Paradise Walker Hill and the
other “traditional” casinos cater to
foreigners, the government allows them
great leeway in operations. Self-regulation is pervasive. The Paradise of Walker
Hill decides numbers and limits, the
entrance fee (there is none), dress codes
(minimum standards), credit policies
(large amounts of credit are given), and
complementary services (top players
receive airfare, room, food, beverage,
and show tickets). Plus, the casino
provides free alcoholic drinks to players
on the gambling floor, and the facility
is open 24 hours a day.
The facility attracts premium players
from Japan and China — Hong Kong,
Taiwan, and the mainland, and their
action adds to losses from standard
tourists who have suffered from a slack
Japanese economy. About 48 percent
of players come from Japan, while 31
percent are Chinese. Most other
players — 21 percent to be exact —
come from other Asian and Australian
venues. The marketing emphasis has
been on gaining players from
mainland China. The flight to Incheon
Airport, which serves Seoul, is only
one hour from Shanghai, and two
hours from Beijing or Hong Kong.
The other “traditional” casinos do not
reflect the success of Walker Hill. The
idea of placing casinos on Jeju
emerged in the 1970s as a tool for
economic development. However, the
1

Lee, Choong-Ki, and Ki-Joon Back, “History,
Development, and Regulation of Korean Casino
Gaming,” paper presented to Conference on Casino
Gambling, Osaka University of Commerce, June 2005.

2

Lee, Sang-Heon and Lyu, Hong-Chul, interview by Bill
Thompson, March 13, 2004, Paradise Walker Hill
Casino, Seoul, Korea; Lee and Back, 2005; Cabot,
Anthony, William N. Thompson and Andrew
Tottenham. 1993. International Casino Law, 2ed. Reno:
University of Nevada.

Summer 2006 Casino Lawyer 21

casinos are facing a very dismal future
unless changes are made by marketing
to foreign players. Most players are
from Japan, while a sizeable minority
are from China. New competition may
soon cut into the small existing clientele. Japan may be considering the
legalization of casino gambling. If this
happens, it is quite likely new casinos
will be in both Osaka and Tokyo, the
two cities directly tied by air service to
Jeju. Currently, there are also proposals for two new Singapore casinos.
Moreover, Macau is exploding with
casino growth, targeting more and
more Chinese players.

$389 per visit, making the annual win
of the casino in excess of $600 million3.While the casino pays the same
ten percent tax on gaming wins as the
other 13 casinos, they also pay an
additional ten percent development fee.

The second successful casino of Korea is
called Kangwon Land. From outward
appearances it is just another big fancy
casino in a large resort complex. The
casino lets Koreans gamble; however,
they must reside outside of Kangwon
Province (except for one special day
each month). The philosophy behind
Kangwon Land developed out of
national legislation passed in December
1995 in order to bring economic
development to a depressed area, a
former coal-mining center.

Several solutions may

Officials of the Ministry of Culture and
Tourism decided a casino could be the
catalyst for tourist attraction development such as golf courses and ski runs.
But Kangwon Province’s isolation would
create a difficulty in drawing in foreign
gamblers, especially since these players
would first arrive in Seoul or Pusan.
Special permission was given to allow
Koreans to play.
The national government insisted on
a major partnership in the casino
project. They own a 36 percent share,
while the province owns 15 percent.
In 1999, shares equaling 49 percent
equity in the company were sold to the
public. A temporary casino opened in
October, while a permanent casino
resort opened in 2003.
The casino welcomes 4,500 players a
day. Each player loses an average of
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Almost all players are Koreans.
Therefore, the government takes a
protective view toward players. Players
register identities, showing addresses as
they pass through metal detectors.
There is a 5,000 won ($4.50 U.S.)
entrance fee, while residents of the

be considered for dealing
with Korea’s casino status
quo and its deficiencies.

province of Kangwon are banned from
daily play. They are allowed to play on
one Tuesday each month. On that day
7,000 patrons enter the doors. Just
about all players have made a treacherous drive of four to five hours from
Seoul or Pusan over mostly two-lane
twisting mountain roads. They willingly
crowd into a facility that is open from
10 a.m. until 6 a.m. the next morning,
except on Saturday evening, when it
remains open all night long.
Here, unlike at Paradise Walker Hill, no
alcohol is permitted in playing areas.
The casino has a policy for dealing with
problem gamblers. Kangwon Land may
be the only casino in the world that has
a gambling treatment center on its
grounds. Players are observed to see if
they have compulsive traits.
The casinos may not offer credit play.
However, players need not carry cash.
They may simply obtain bank checks
from their bank to purchase chips. As an
additional convenience, the casino has

a full-service bank branch inside the
facility.
The casino attracts 63 percent of its visitors from the Seoul area, and 35 percent
from Pusan and other Korean areas outside of Kangwon Province, with less than
two percent from foreign jurisdictions.
With the exception of Kangwon Land,
the Paradise Company used great political influence to stymie expansion in a
number of casinos. However, with the
death of Paradise President Chun
Rak-won, the political formula has
changed. A new expansion plan has
been predicated on a premise that Korea
breaks the casino monopoly held by
Paradise.
The plan has targeted two Paradise
locations: Seoul and Busan. The first
casino has been designated for the
southern area of Seoul as a part of the
Hanmoo Convention complex. The
casino will have an indoor theme park
called Lotte World. The casino is expected to gain patronage of many foreign
visitors attending business conventions,
as well as families on vacation. The
Millennium Hotel, a Hilton property in
the center of Seoul, was selected to also
have a casino. The Lotte Hotel in Busan
was chosen as a third casino site.
The three new casinos will operate on
the model of Walker Hill and traditional casinos, and will only open to nonKoreans as 24-hour facilities.
There is concern for the expansion
plans because of new policy efforts put
forth by the Chinese government. The
Paradise company had quietly but
persistently marketed its properties to
mainland China. However, the Chinese
government has an anti-casino philosophy which it feels is currently compromised by the promotions. Players are
monitored by the Chinese authorities,
which has stifled their ability to come to
Korea in a relaxed manner.
The Chinese should be cognizant of
their interest in keeping new casino
developments in Macau vibrant in the
face of international competition.
3

Lee and Back, 2005.

Several solutions may be considered for
dealing with Korea’s casino status quo
and its deficiencies.

Paradise at Walker Hill could change
tune when faced with direct competition from two new Seoul area casinos.

present tourists of Kangwon Land —
might upset notions of control in their
own territory.

The casino expansion in Seoul and in
Busan is not likely to strengthen the
Korean casino industry. But the government seems more interested in making
sure that the one successful casino
company in the traditional market will
see a drop in revenue. They are simply
cutting a pie into more pieces; they are
not baking a bigger pie.

Kangwon Land offers another obstacle
to any change, as the notion of using
the casino for economic development
in the depressed coal mining region was
tied to a monopoly status as a casino for
Korean players. They were given
guarantees they could retain a monopoly status (at least to 2008) as they
developed a total resort “complex” with
mountain skiing and golf courses.
Changes in entrance requirements for
other casinos would have to await the

Rather than increasing the casino
capacity of Korean gaming facilities,
some efforts might serve a quite
divergent policy, especially on Jeju
Island. Policymakers may wisely merge
several Jeju casinos. They could pool
resources and share revenue. Maybe a
policy of tax abatement for the facilities
could encourage consolidation. A joint
management agreement could provide
shared profits.

If the goal was to have stronger casinos
to compete for international customers
who may now consider gaming in
Macau and Singapore, they could have
achieved the goal more easily by
strengthening existing facilities. The
downside for the expansion plan is that
it presents a direct threat to China’s
plan to curtail gambling by Chinese (at
least outside of Macau), and it is an
added threat to Japan’s balance of trade
with Korea.
In the latter regard, the Japanese will
be (or already are) experiencing an
increasing flight of gambling dollars to
Macau and Singapore. Korean casino
opportunities are much more conveniently located for the Japanese. If these
opportunities are expanded and targeted to Japanese, such will provide a push
for Japanese authorities to legalize casinos which accept Japanese and all other
players (and most particularly, Koreans).
The answer to the problem posed may
be quite simple on the surface. The
Korean national government could give
all the casinos a Kangwon Land solution. They could allow Korean passport
holders to enter the Jeju casinos, as well
as the casinos at Seoul, Busan, Mt.
Seoraksan, Incheon, and Lake Bomum.
As with Kangwon Land, the policy
change could come with some restrictions for local (city or island) residents.
The posed solution sounds easy, but is
uneasily attained. The Paradise in Seoul
does not need Korean players, and
might even find them to be impeding
their ability to offer top service to selected foreign guests. Of course, the

Gambling was a
tolerated nuisance
during most of
Korea’s history.

end of a monopolized time commitment to Kangwon Land.
But a big monkey wrench is in the
hands of the residents of Jeju and their
public leaders. Economics is one
consideration, and locally depressed
economies worldwide seem to beg for
tourist dollars. But maybe this is not the
case with Jeju. Above all else, Jeju
residents want autonomy, or at least a
sense they control their own island.
They are a province of Korea (equivalent
in standing to a U.S. state), and they
elect their own island government.
Jeju people welcome certain visitors: the
peace activists and international peace
conferences (American presidents Carter
and Clinton both visited the island),
and groups of nature-oriented tourists.
But the traffic flooding the island as
day-trippers or overnighters from the
mainland come to simply gamble — like

To encourage policies for consolidation,
temporary tax abatements could be
considered alongside permanent tax
credits for any investments, improving
tourist attractions on the Island. Indeed,
all casino revenue beyond reasonable
profits could promote tourism on Jeju
Island. One may seriously suggest if Jeju
had one casino (seaside) or two (seaside
and city), the casinos might be
sufficiently profitable to use high-roller
marketing strategies currently used by
Walker Hill casino.
Korea has an interesting array of
casinos, and an interesting set of
problems regarding policies for their
operation. While change seems
inevitable given difficulties faced by
casinos and dynamic international
markets in which they operate, the
political environment surrounding
Korean casino policy is likely to find
political leaders who “sit” on change as
opposed to those who “act” on change.
Each viable proposal for new conditions
brings both opportunities and threats,
and if a political culture of conservative
reaction is faced with possible threats
attached to change, the status quo quite
often prevails.

Bill Thompson is a professor of public
administration at the University of NevadaLas Vegas. He can be reached at
william.thompson@unlv.edu.
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Peter Dean,
Regulator of the Year
By Sharon Harris

Peter Dean has easily settled into his position as Chairman of
Great Britain’s Gambling Commission, following a distinguished legal career of more than 40 years in the private and
public sectors.
Prior to entering governmental service, Dean, a native
of Kent in southeastern England, worked as in-house
counsel for Rio Tinto, one of the world’s largest
international mining companies. His 20-year tenure
included seven years as Corporate Counsel, two as
Company Secretary and another 11 as Executive
Director.
Following successful anti-trust litigation against
the government, Dean transitioned to public service by joining the U.K.’s Monopolies and Mergers
Commission. He served as Deputy Chairman for
the final eight of his 15 years in that office.
When his Commission tenure ended in 1998,
Dean answered a job inquiry for Chairman of
the Gaming Board for Great Britain. The job’s
regulatory and legal components sparked an
interest, and he won the appointment.
Dean explained his lack of experience in the
gaming industry had no adverse effect on
his prospects. On the contrary, Dean
claimed the British see advantages in a
person taking the job without any pre-

conceived ideas or expectations. He
said, “The British invite people
into positions who, at the outset, know little about the subject. They expect the individual to learn quickly.”
He served as the
former Chairman of
the Gaming Board for
Great Britain from
July
1998
until
October 2005, when
the Gambling Commission was set up
under the Gambling
Act 2005. The Act
comes into full force
in September 2007.
The legislation established
the
independent Gambling
Commission, a nondepartmental public
body that is sponsored
by the Department for
Culture, Media, and
Sport.

After eight years as Chairman of the
Gaming Board, Dean is undertaking a
new role. The first Chairman of the
new Gambling Commission will
assume the functions of its predecessor, but with broader powers and
greater responsibilities.

Purpose of the New Commission
The Act states that the Gambling
Commission will consist of a chairman
and other commissioners who are
appointed by the Secretary of State.
They are charged with regulating commercial gambling throughout England,
Scotland, and Wales.
Their mission is to develop a program
addressing three licensing objectives:
to keep crime out of gambling, to
ensure gambling is conducted fairly
and openly, and to protect children
and vulnerable people.
Dean and his fellow Commissioners
have issued a draft of their new codes of
practice and licensing conditions,
designed to maintain integrity and
honesty in the industry, building on
previous regulations. The emphasis on

underage and problem gambling
includes new regulations for remote
gambling, which is more difficult to
control.
“I would like to see gambling normalize
as part of the leisure industry, which
will happen when the operators
recognize the three licensing objectives.
The responsible operators need no
lessons on fairness and honesty,” Dean
said. “They already support the premise
wholeheartedly. It is a question of
reinforcing and bringing the laggards up
to standards, and getting wider
acceptance by the public.”
Dean believes Internet gambling should
be evaluated realistically. “Banning
Internet gambling is a vain endeavor
that is not practical. Regulating it makes
more sense, and the Gambling
Commission will have the task to
regulate it. We realize we cannot
regulate other nations’ operators, and it
is impossible to prevent British residents
from logging on to those sites. However,
we will offer an alternative that is
standardized and reputable. Any
operator may come to Britain, get

certified and then offer remote services
to anyone else. We believe that is the
smart thing to do,” Dean added.
The legal gambling age in Britain is 18,
and the commission’s regulations will
prohibit advertising to younger
audiences by using individuals who
appear to be under 25. Parents taking
children into gaming areas will face
exclusion or prosecution.
For Dean, problem gambling remains
an area that warrants much more
investigation. He hopes for continued
research to learn more about its origins
and what can be done to battle the
addiction. He said, “I look forward to
having more light shed on this and I
hope that action taken to combat the
problem is more accurately and helpfully focused. We also want to look at
co-morbidity, or the multiple addiction
issues that many have.”

Preparing for Next Year’s Start Date
Dean’s prior experience has clearly
helped him juggle the many components of his position. Although the
September 2007 start date is more than
a year away, Dean remains busy
preparing for the transitions.
The Commission will operate away
from London and the southeastern
corner of England. The government
mandated the relocation in an attempt
to regenerate the economies of other
communities. The new offices are being
readied in Birmingham, 100 miles
northwest of London.
Dean plans to be on-site three to four
days per week. He says, “Birmingham is
an easy 80-minute train ride. On the
other days, I will still live in London and
use technology to work from my home
office. Sadly, we are saying farewell to
many of our loyal staff in London. Most
have chosen to remain in London, and,
happily, have all found new positions.”
Dean is enthusiastic about the promise
of a new organization and another
exciting professional challenge. “We
have recruited an excellent echelon of
senior staff to our new premises, which
is half retrofitted. We expect completion within a few months. Obviously,
there are always glitches when moving
house, but the dedication of those
involved has made the ongoing transition smooth,” Dean said.
A budget of 15 million pounds (U.S.
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$28 million), triple its current level,
will accompany the increased authority
and responsibility. Dean said, “We are
conducting our daily business while
simultaneously preparing for a new
staff. At the outset we expect to have a
maximum of 280 to cope with the
initial surge of license applications
expected. Looking ahead, we will
decrease to approximately 200 as
conditions settle down.”

“The precepts I have learned
as a lawyer enable me to
discharge opinions in an
objective manner.”
Duties of the New Commission
The movement to modernize Britain’s
gaming laws promised more than it
ultimately delivered. As the final
version of the legislation emerged, the
earlier concept of eight “super casinos”
scared Conservatives and some
members of the British media. Their
objections helped influence the
lawmakers to scale the number of large
regional casinos back to just one, with
up to 1,250 machines offering high or
unlimited-prize jackpots.
Dean blames this situation on party
politics. He points out that it will not
impact the commission’s duties since
Britain already has more than 140
casinos, 700 bingo clubs, 8,000 betting
shops, gaming machines, and hundreds
of Internet gaming sites. The Gambling
Act allows 17 more casinos of three
types: one regional casino, eight large,
and eight small.
The new Gambling Commission is
responsible for setting and drafting
gaming regulations in the public interest. The Gambling Commission will
oversee all areas of gambling, excluding
the National Lottery and spread betting.
They will issue both operator and two
types of personal licenses – the first to
key executives with responsibility for
the casino’s operation; the second to
individuals, who as dealers, “affect the
outcome of the games.” Licenses will be
portable, and may be taken from venue
to venue.
In addition to certifying new operators,
provisions have been made to grandfather existing licensees into the system.
However, Dean says that unlike some

other jurisdictions that investigate and
certify ancillary suppliers, the British
process places an expectation on the
operator to ensure the honesty of their
casino vendors. He said, “The only
exception would be for those crucial
parts of a machine that an operator
could not control. That would require
their own certificate.”
Enforcement authority will permit the
commission to levy unlimited fines and
remove a violator’s license via prosecution. If needed, they may use the police.
The commission will maintain its own
qualified technical staff, but will not do
any of its own testing. Dean says that
they will certify several competent testing labs to examine any company that
supplies, installs, adapts, maintains, or
repairs machines, including software
manufacturers.
Dean believes his legal training will be a
great help in ensuring fairness on the
job. “The precepts I have learned as a
lawyer enable me to discharge opinions
in an objective manner,” he said.
In March, the commission drafted its
Licence Conditions and Codes of
Practice that establishes new rules all
casino operators must meet. The commission is consulting very widely on
these new rules by making questionnaires and documents available on its
website. It is also holding focus groups
to find out more about public opinion
of its proposals.
“The new code is enabling, following an
intensive process of consultation. We
wanted to gather input from both regular and irregular gamblers. We are contacting certain identifiable categories,
such as faith groups, to provide all viewpoints,” Dean said. “We are analyzing
the write-ins, and will report back and
account for why they were accepted or
ignored. I am also going on radio and
television to explain what we are doing.”
Dean is eagerly anticipating the future
of gaming in Britain. He believes that
when conducted properly, gaming
offers entertainment, employment and
overall economic growth to communities and their citizens. He intends to
lead the key group that will see to that
happening
throughout
England,
Scotland, and Wales.

Skill versus Chance:
A Delicate Dance
By Robert Hannum

This article examines the issue of skill versus
chance in light of the increasing appearance of
games of skill in the gambling arena and the

game of pure chance. Examples of such
games are the standard versions of
roulette, keno, lotteries, and craps
(ignoring alleged dice control).

importance of the skill versus chance question
in legal standing of gambling games.

What is a Skill-Based Game?
Online skill games range from traditional board and card games such as checkers, chess, dominoes, mah-jongg, and
many variations of solitaire, to arcade
games such as Zuma and Haunted Mine,
to puzzle games such as Tetris,
Bejeweled and Jigsaw Genius, to word
games such as Word Battle and Lingo, to
representations of more active contests
such as pool, darts, golf, and even snowboarding1.

In these games, the player can exercise
no control over the outcome. To use
the roulette example, a player betting
at double-zero roulette will lose on
average 5.3 percent of the money
wagered, regardless of wagers made and
betting patterns.

If the outcome of a
game is determined by
chance alone and no
strategy or skill can

In theory, all of these games rely primarily on skill rather than luck and are
legal in most of Europe and the U.S.,
which tend to be hostile to online sports
betting and casino games. As noted by
Anthony Cabot, a leading gaming attorney at the Las Vegas firm of Lewis and
Roca, “By and large, the definition of
gambling is when you risk something of
value on a game predominately determined by chance, for the opportunity to
win something of greater value than
risked. If it’s predominately a game of
skill, it’s going to fall outside that definition and be legal in most states.”
Most everyone knows there are games
in which skill plays no part — games of
pure chance — and games involving an
element of skill. From a mathematical
standpoint, if the outcome of a game is
determined by chance alone and no
strategy or skill can affect the long run
percentage of money won or lost, it is a

affect the long run
percentage of money
won or lost, it is a
game of pure chance.
There is no such thing as a good (or bad)
roulette player; no amount of practice
will affect odds, probabilities, or house
advantage in roulette; a novice roulette
player will fare just as well (or poorly) as
an experienced roulette player.
In games involving skill, factors such as
knowledge, judgment, learning, decisions, strategies, expertise, experience,
physical abilities, or other such influences, can affect the likely outcome.

More specifically, skill can be applied to
alter odds, or more precisely, the statistical advantage. In a gambling setting, a
player’s level of skill will affect the longterm percentage of money won or lost.
Casino games involving skill include:
blackjack, poker, and video poker. In a
game involving skill, the skilled player
will fare better on average than the
unskilled player. A blackjack player
using basic strategy, for example, faces a
lower house edge than a player who
does not use basic strategy.
There are good and bad blackjack players; practice can improve odds and
reduce the house advantage in blackjack
and a novice blackjack player will tend
to perform worse than a skilled blackjack player.
Among skill-based games, the type of
skill required to excel varies. Some
games of skill emphasize knowledge and
analytic ability, while others may place
a greater premium on psychology or
physical attributes.
Further, the importance of skill will vary
(games of pure skill such as tic-tac-toe,
checkers, and chess which are devoid of
probabilistic elements are the exception) depending on the game and possibly other factors, such as specific rules,
tournament play and structure.
Regardless of the particular skill or combination of skills, what differentiates a game
of skill and a game of chance is the player’s ability to influence the game’s expectation, broadly defined as the expected
outcome, through knowledge, judgment,
decisions, and/or performance.
1 Faust, Fred. “No Luck Required.” International Gaming and
Wagering Business, Oct. 2005
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From a legal standpoint, classifying a
game as one of pure chance or skill
can be a daunting task. This is
because a game’s legal standing with
respect to skill versus chance is typically decided by the predominance
test: is the outcome of the game determined predominantly by skill or
chance? Unfortunately, whether a
game is one of predominantly skill or
chance may not be obvious because
assessing the relative importance of
skill versus chance in a game of mixed
skill and chance is often problematic.
As a result, there is disagreement
across jurisdictions on the legal standing of various games.

The Case of Poker
Arguably, the most notable and controversial game in which the question of
skill versus chance arises is poker. The
game of poker has reached unprecedented popularity because of a variety
of factors, including television and
Internet exposure.
Historically, the presence of skill in
poker has perplexed courts when
determining whether to classify poker
as illegal gambling or a permitted
activity. Most courts in the United
States have relied on the predominance
test, and must decide whether skill or
chance predominates.
The results have been mixed. In some
states, courts have concluded poker is a
game predominately determined by
skill; in others, poker is a game predominately determined by chance; and still
other states have determined poker is a
game of mixed skill and chance.
Though the principle sounds simple
enough — the law generally prohibits
games played for money that are predominately determined by chance, but
have historically recognized games predominately determined by skill to be
legal — in most cases, courts have made
these decisions without distinguishing
between poker game variants, and in
the absence of empirical evidence, the
nature and degree of skill involved in
the game.
And there’s the rub. As Cabot notes in a
pair of excellent summaries, the difficulties with the decision on whether poker
is a game of skill or chance include the
fact that many variants of the game
exist, and different forms of poker have
different levels of skill and chance2.
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Further, there are various components of
skill elements, including: mathematics,
psychology, assessing competition, reading hands, recognizing tells, exploiting
position, and money management.
As an example, the difference in skill
levels between video poker and Texas
Hold ‘Em is significant. Skills such as
psychology, assessing competition,
reading hands, recognizing tells,
exploiting position, and money management are absent in video poker.
Despite these difficulties, whether a
game is predominately skill or chance is
a question of fact, and a judge (or jury)
needs to weigh all the evidence presented to decide.
The evidence, according to Cabot, needs
to come in the form of expert testimony
that proves mathematically various levels
of skill or chance involved in the game.

Skill Games and Tax Law
The extent to which skill can be applied
in a gambling game also arises in an
important way in tax law. In 1985, the
U.S.
Supreme
Court
ruled
in
Commissioner of Internal Revenue v.
Groetzinger that professional gamblers
may be considered as being in a trade or
business for tax purposes, just like any
other business.
Because of Groetzinger, professional gamblers are now considered to be in the
business of gambling and may, by virtue
of Section 162 of the Internal Revenue
Code (1954), deduct from gross income
all ordinary and necessary expenses
incurred in a business and, under
Section 212, in the production or collection of income.
A corollary rule, embodied in Section
165, permits deduction of losses sustained in a trade or business, or in a
transaction entered into for profit.
Thus, a professional gambler can report
his gambling gains and losses on
Schedule C, the net gain or loss to be
reported on Form 1040 prior to arriving
at an adjusted gross income.
For some gamblers, filing in this way —
as a professional gambler — rather than
reporting winnings as income and
deducting losses (to the extent of gains)
as an itemized deduction will work to
their benefit.

The catch here, of course, is how one
qualifies as a professional gambler in the
eyes of the IRS, and this is where skill,
among other factors, comes into play. In
Groetzinger, key ingredients in the
Supreme Court’s ruling the taxpayer —
who spent sixty to eighty hours per
week studying and betting on dog races
for most of the year after having lost his
job — to be in the trade, or business, of
gambling (despite having lost money
that year gambling) were the taxpayer’s
devotion to the activity, that his primary purpose for engaging in the activity was for income or profit, and the
incorporation of skill.
The Court specifically noted “skill was
required and applied.” Indeed, it is difficult to argue that engaging in a gambling activity for income or profit can
be undertaken without exercising some
type (or several types) of skill.
Put another way, if one accepts rational
and reasonable circumstances, one can
gamble for profit when gambling entails a
positive mathematical expectation; if one
accepts all games in which a player can
obtain an advantage requires skill, then
the inescapable conclusion is that skill is
necessary for professional gamblers.

Determining Whether Skill or
Chance Predominates
The authors of a 2001 exposition on
machine games of skill argue that a difference between a (machine) game of skill
and one of chance is that in a true game
of skill, a player’s decisions affect the
overall return3. Put another way, one can
play a game of skill either well or poorly.
Playing well receives a higher return than
playing poorly. In video poker, for example, there is a correct decision for keeping
dealt cards. Making correct decisions will
lead to a higher return than making
wrong decisions. Optimal strategy (making the correct decision every time) leads
to the highest possible return.
This is the same idea behind basic strategy in blackjack, Caribbean stud poker,
and most other games involving skill. For
these games, a decision affecting the
overall return (or house advantage) is
made during the course of play. There are
other games, such as sports and race bet2 “A Game of Skill or Chance? And Why It Makes a
Difference,” Parts I and II, PokerBIZ, Vol. 1,
Nos. 2 and 3, 2005.
3 Levenson and Gross. “Now Playing: Reel Games of Skill”,
International Gaming and Wagering Business, July 2001.

ting, where the decision affecting the
overall return is made prior to the wager.

In games involving skill,

Nonetheless, the skill element is present
in the handicapping or mathematical
modeling attendant to the successful
sports or race bettor. In this light, one
might attempt to argue craps is a game
of skill since, like sports and race betting, the decision as to which bets to
make will affect the overall return.

factors such as knowledge,

This, of course, is nonsense. Ignoring
alleged dice control-type activity — perhaps generously put, the jury is still out
on this — craps is not a game of skill.
Mere knowledge of the well-known
house advantages associated with the
different types of craps bets does not
constitute skill.

physical abilities, or other

One way to address the relative weight
of skill versus chance in a game is to
compare the fates of “skilled” and
“unskilled” players. If a game is one of
pure chance, the expected outcome will
be the same and random plays should
fare as well in the long run as those
incorporating skill.
On the other hand, if skill predominates
over chance, skilled players should devastate random (unskilled) players in the
long run. How long the long run is will
vary depending on the relative importance of skill versus chance in the particular game or game variant. In games such
as chess, backgammon, and billiards, to
take a few examples where skill clearly
predominates, the expert will crush the
novice in virtually every match.
At the other extreme, anyone can outperform anyone else in any given hand
at roulette (assuming an honest game);
roulette is a game of pure chance. One
cannot be an expert or skilled roulette

judgment, learning,
decisions, strategies,
expertise, experience,

such influences, can affect
the likely outcome.
player. In other games, an unskilled
player may beat the skilled player in the
short term, but if skill predominates, the
skilled player will beat the unskilled
player over time. This is the case for
poker. Almost anyone can win a single
hand, where superior cards can carry the
hand, but in the long run the cards will
even out and the skilled poker player
will win the money.
In principle, it appears simple to assess
the relative weights of skill and chance
in a gambling game. One must observe
and compare expected outcomes of
skilled and unskilled players. Yet, in
practice, designing and executing such a
study may be problematic.
Likewise, the standard of proof in these
cases has confused courts. For example, in
Bell Gardens Bicycle Club v. Department of
Justice4, the appellate court reversed a trial
court determination that a jackpot feature to a poker game was a game of skill.
The court rightfully criticized the trial
court for relying on the testimony of an

Skill versus Chance

expert witness who was a law professor
and admittedly not a skilled poker player. This witness provided no statistical
analysis when a testimony from a
skilled player and a professor of mathematics would have been beneficial.
Other difficulties are obvious. Judges
who play the game have a higher degree
of understanding than judges who fail to
see beyond card shuffling or playing the
last card on the last hand. For example,
one can assume that the judge in a case
involving billiards was familiar with the
game when he noted: “[b]illiards and
pool are not games of chance. If any one
[sic] thinks they are, let him go and play
them for a stake, and he will promptly
discover his error.”5

Conclusion
Whether skill predominates over chance
depends on the effect of players’ decisions on the overall expected return, or
its counterpart: the house advantage.
Whether the difference between the
expected return is significant enough is a
matter for the courts; in some cases, it is
clear.
One would like to think the question
can be reduced to mathematics, but
even that depends on the usual standard of proof the law likes to invoke. In
certain instances it not easy to determine this effect. An important component is the difference in the overall
expected return (or house advantage), a
value that in some cases can be estimated with an appropriate statistical study.

:
n
4 36 Cal.App.4th 717, 42 Cal.Rptr.2d 730
5 State v. Stroupe, 76 S.E.2d 313, 316, N.C. 1953

skill
n.: Proficiency, facility, or dexterity that is acquired or developed through training or experience.

chance
n: The unknown and unpredictable element in happenings that seems to have no assignable cause.
Source: Webster’s Online Dictionary, http://www.m-w.com
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French Casinos vs. Francaise des Jeux:
the War for Online Gambling
By Thibault Verbiest

Fierce Competition
The Syndicat des Casinos Modernes, one of
the main bodies representing the interest
of France’s casino sector, has recently
lodged a complaint to the European
Commission’s Directorate General for
Competition against the French State
and the Française des Jeux, on grounds of
abuse of a dominant position (article 86
of the EC Treaty read in conjunction
with article 82).
In past years, the French casino sector has
faced fierce competition from the local
monopoly. Since 2001, the Française des
Jeux has been solely authorized by the
French State to offer online gambling
services in France by virtue of its own
internal rules.
The French monopoly has been expanding its offer, providing online casino-like
games — with names such as “blackjack”
and “roulette” — in violation of the
European Court of Justice requirement of
“consistent gaming policy” set out in the
famous Gambelli1 ruling.
The French casino sector has been unsuccessfully lobbying French authorities for
years to obtain the right to offer services
on the Internet, just as their European and
national counterparts currently do.
The French casino legislation is indeed
outdated and unfit for today’s virtual
industry, as it partly dates back to the
beginning of the twentieth century.
Many serious studies have shown the
French casino industry’s growth has been
slowing down compared to growth
registered by the Française des Jeux and the
online casino industry.
Recently, the Syndicat des Casinos Modernes
asked the French Prime Minister to annul
national provisions granting the exclusive
right to offer gambling services to the
Française des Jeux.2
A refusal by the French government could
trigger a parallel national judicial action in
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front of the highest administrative court,
the Conseil d’Etat, which is likely to give
rights to the casino sector. In May 2000,
the High Court expressed its concerns
regarding the ever-expanding offers of the
Française des Jeux by citing the European
Court of Justice case-law.
Six years later, with the Française des Jeux’s
online exclusivity, the High Court should
be showing even more concern.

Legal Basis
Article 86 of the EC Treaty states “in the
case of public undertakings and undertakings to which Member States grant
special or exclusive rights, Member States
shall neither enact nor maintain in force
any measure contrary to the rules
contained in [the] Treaty, in particular to
those rules provided for in Article 12 and
Articles 81 to 89.”
The Française des Jeux, as a public undertaking in a monopoly situation (the
French State holds a 72 percent share in
the company), undisputedly enjoys a
dominant position on the offline lottery
and sports betting market.
This status allows the organization to
abuse its dominant position on the
emerging and booming online gambling
market, which encompasses all the
gambling industry can offer: lotteries,
betting, casino games and much more.
The abuse consists of:
• an extension to the monopoly’s dominant
position to the online market, under
permission of the French authorities;
• subsequent discrimination toward casino
operators established in the European
Union and the Française des Jeux, despite
the fact they are both situated on the same
market; i.e. the online gambling market;
• eliminating or weakening competition on
a neighboring market; i.e. the online
gambling market.
Commission decisions and European

Court of Justice case-law prohibit a firm
from enjoying a dominant position to
discriminate in favor of its own activities
on a neighboring market.
Moreover, other secondary law instruments, such as the Directive on competition
in the markets for electronic communications
services, stated the following: “Member
States shall take all measures necessary to
ensure that any undertaking is entitled
to provide electronic communications
services or to establish, extend or provide
electronic communications networks.”
As the European Court of Justice has
decided, under article ten of the EC Treaty,
Member States have a duty to ensure
fulfillment of obligations arising out of the
Treaty. Furthermore, they must not accept
or create any measures which could
jeopardize the attainment of the objectives
contained therein.
One of these objectives, stated in article
three (g), ensures competition in the
internal market is not distorted.
The Commission has thus been asked by
the Syndicat des Casinos Modernes to
address all appropriate measures:
• The French State, which grants the
monopoly to the FDJ through legislation
(article 17 of a 1978 Act);
• The FDJ, which can end its abusive
conduct by amending its internal rules.

Market Impact
Traditionally, casino games and other
games such as lotteries and betting—
which are offered exclusively in France
by the Française des Jeux—belong to
different markets.
The French competition authority
considers, based on supply-side substitution,
that casino games, lotteries, and sports
1 The Gambelli Judgement (Case C-243/01), November 6, 2003
by Tribunale di Ascoli Piceno, Italy
2 Article 17 of the 1978 Act granting exclusivity to the
Française des Jeux

betting are not interchangeable. For
example, traditional lottery games are
available throughout French territory;
whereas, casino games are restricted to
certain (thermal) regions.
The distinction between casinos and
games offered by the Française des Jeux rests
on geographical criteria, which no longer
makes sense when applied to the Internet.
Its de facto cross-border character prevents
geographical restriction, since all games are
now available through the same distribution channel.
This explains why community law and
jurisprudence do not distinguish between
different types of gambling services, but
refers to “gambling activities which
involve wagering a stake with pecuniary
value” (e.g, Commission proposal for a
directive on internal market services and
e-commerce directives, in the Schindler,
Zenatti, Gambelli rulings of the European
Court of Justice).
A French Senate report from 2001 (the
Trucy report) has pointed out that the
evolution of the gambling sector, characterized by a certain number of convergences, is
linked to increasing competition and the use
of modern technologies.
Indeed, online gambling operators converge ever more towards a one-stop-shop,
an expression used in a comprehensive
study conducted by Deutsch Bank on the
online gambling industry. To put it simply,
today, online bookmakers offer classicsports betting services as well as casino
games (and more).
This fact is even confirmed by the European
Lotteries Association, which represents all
the national lotteries in Europe.
When considering demand-side substitution, the traditional criterion used by the
European Commission for the sake of market definition, it is striking to see players
on the Française des Jeux website now have
access to lotteries and casino games,
switching easily from one to another.
Other factors such as online payment and
registering, game rules and names, visual
presentation, wagers, profit, and elements
of chance explain why games offered
online are interchangeable in the eyes of
the consumer. If players are wagering
smaller amounts of money online as
opposed to offline, the addiction risks are
the same whether playing a Française des
Jeux lottery or a Casino-on-net game.

What Next?
It is high time French authorities acknowledged casino operators’ current situation
when confronted by the French market,
which distorts competition and harms
internal market achievement.
This acknowledgment would be best
shown by abrogating the relevant provisions of the 1978 Act, which grants a
monopoly to the Française des Jeux, and/or
by amending its internal rules whereby the
FDJ is exclusively allowed to offer online
gambling services to French citizens.

If both the French
State and the
Française des Jeux
fail to act, the
European Commission
should fully play
its role as guardian
of the Treaty by
investigating the
complaint lodged
by the Syndicat
des Casinos Modernes.
Alternatively, the French government should
allow an online casino licensing regime
available to all fit and proper operators.
If both the French State and the Française
des Jeux fail to act, the European
Commission should fully play its role as
guardian of the Treaty by investigating the
complaint lodged by the Syndicat des
Casinos Modernes.

Thibault Verbiest obtained his law degree at
the University of Brussels and has advanced
degrees in Economic Law (University of
Brussels) and in International Entertainment
Law (University of San Diego). He is a lawyer
in information technology and a senior
partner with ULYS, a firm based in Brussels
and Paris. He can be reached at Thibault.verbiest@ulys.net.

The Gambelli Ruling
On March 30, 2001, Tribunale di
Ascolo Piceno, Italy, ordered against
Piergiorgio Gambelli and 137 others
prohibiting unlicensed betting outside member states.
The law indicates a bettor will be
prosecuted during “the pursuit of
the activities of collecting, taking,
booking and forwarding offers of
bets, in particular bets on sporting
events, without a license or authorization from the Member State . . .”
After Gambelli solicited a British
bookmaker to corroborate in bet
collecting, the case ruled Gambelli’s
actions unlawful.
Stanley International Betting Ltd, a
bookmaker who operates betting
tracks legally across the European
Union, established fixed national
and international sporting bets with
Gambelli.
What the group failed to understand when they collaborated, however, was the collection of foreign
bets had created, according to the
court ruling, “a network of operators who have invested capital and
created infrastructures in the gaming and betting sector.”
In other words, Gambelli and
Stanley covertly started a gaming
monopoly within Italy without the
government’s consent.
While Gambelli and Stanley hoped
to tap into the well-established State
gambling monopoly, they were cut
short after Italian legislation reiterated its policy protects “licensees
under the national monopoly by
making that monopoly impenetrable for operators from other
member states.”
Many countries acknowledge the
Gambelli
ruling,
including:
Belgium, Finland, France, Greece,
Italy, Luxembourg, Portugal and
Spain.
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Keeping an Eye on i-Games:
eCOGRA and eGAP Mandate Fair Conduct
By Murray Marshall

The online gaming industry and its
regulation, both barely ten years old,
have evolved at an incredible pace. In
1994, Antigua was the first jurisdiction
to offer licenses to the online
gaming operators. For the next
several years, Antigua and
various other Caribbean
nations
were
favored
locations for the industry.
Regulation was either nonexistent or consisted principally
of issuing a permit with few, if
any, probity requirements. In
more recent years, under new
leadership in its gaming division,
Antigua has made diligent efforts to
establish and implement more effective
regulation.
Australia was the first tier one jurisdiction to attempt to regulate online
gaming, but after a flurry of studies and
legislative activity in the late 1990’s, Oz
folded its hand and essentially left the
table. To date, there has been little
activity in the online gaming industry
from Australia.
In 1996, Canada made a half-hearted
attempt to amend its Criminal Code to
include a specific provision providing
for regulation of online gaming by the
federal government. The amending bill
died on the order paper as a result of a
federal election in 1997 and has never
been resuscitated.
In the meantime, the Mohawk
Territory of Kahnawá:ke — situated
within Québec, Canada — has been
consistently regulating online gaming

since July 1999 on the basis of
their own aboriginal jurisdiction. The
Kahnawá:ke Gaming Commission,
recognized as a world leader among
Internet gaming regulators, has regulations which are generally acknowledged as benchmarks for effectively
regulating i-gaming space.
Presently, almost 80 licensing jurisdictions around the world offer a licensing
regime for Internet gaming. Most are
smaller countries and territories such as
Kahnawá:ke, Malta, Gibraltar, Isle of
Man, and Alderney, with more online
every year. Regulatory approaches have
tended to range from excessive to
non-existent.
However, regulatory models change
frequently. Change is driven by a
number
of
considerations:
new
technologies (such as P2P and
broadband); shifts in the industry itself
(for example, the enormous popularity
of online poker gave many operators
a new lease on life); and recently, a
growing sense of competitiveness
between jurisdictions which are all
seeking to grow their share of the
i-gaming market.
There have been a number of recent
developments indicating change is in
the wind for online gaming regulation.
The Isle of Man, which had previously
maintained a very strict approach to
regulating i-gaming, announced in
January 2006 that it had significantly
amended its legislation, particularly in
relation to software testing, disaster
recovery provision and advertising and
marketing — all designed to create a
more welcoming environment for
Internet gaming operators. Around this
same time, Gibraltar also announced
they would create a comprehensive regulatory framework for Internet gaming
regulation within their jurisdiction.
With the enactment of the Gambling
Act of 2005, the United Kingdom has
become the biggest player to wade into
the licensing fray. Although the Act
allows for licensing and regulating
remote gambling operators, many
important details — including the allimportant questions on taxation —
have yet to be clarified.
In the meantime, apparently seeking to
emulate the dubious successes of the
1920’s prohibition on alcohol, U.S.
legislators have struggled to prohibit,

rather than regulate, the online gaming
industry. Despite a string of failed bills,
recent initiatives by Senators Kyl and
Goodlatte seem to be gaining momentum and may finally establish a U.S. ban
on online gaming. However, such a ban,
even if enacted, will not target U.S.
punters, who still represent the bulk of
the online gaming market.

Given the global
nature of the industry,
these developments
in the regulatory
world are clearly

replace the existing global patchwork
with standards that are consistently and
predictably applied by all regulating
jurisdictions.
Over the past three years, the
International Association of Gaming
Regulators (IAGR), assisted by such
groups as the International Masters of
Gaming Law (IMGL) and the Interactive
Gaming Council, has played a leading
role in bringing online gaming regulators from around the world together for
the purpose of developing a global
industry standard.
In this same spirit of cooperation,
some jurisdictions have signed memoranda of understanding, which allow
sharing of information to assist in
respective due diligence processes, and
where necessary, joint enforcement of
regulatory provisions. Such agreements already exist between Isle of
Man, Malta, and Gibraltar; in addition,
one was recently inked between the
Kahnawá:ke and Antigua.

desirable for operators
seeking a greater
degree of credibility
in an industry that
once had dubious
regulatory status.

Added to regulatory mix is eCOGRA,
a non-governmental, non-profit membership organization whose mandate is
to “protect players by addressing the
need for fair gaming and responsible
operator conduct.” Although initially
viewed by some as an organization
that potentially usurped the traditional role of governmental regulators,
eCOGRA and its eGAP standards have
been gaining industry credibility. In
fact, the Kahnawá:ke tribe recently
signed a protocol with eCOGRA
acknowledging the suitability of
eCOGRA’s standards — and other
jurisdictions are in similar discussions.
As the industry has grown and matured,
regulating jurisdictions have recognized
the need to develop a model that will

This is clearly a step in the right
direction, and as the outline of a global
regulatory model comes into sharper
focus, like-minded jurisdictions will
likely consider more comprehensive
agreements, providing for a greater
degree of reciprocity and mutual
recognition.
Given the global nature of industry,
these developments in the regulatory
world are clearly desirable for
operators seeking a greater degree of
credibility in an industry that once
had dubious regulatory status. It is also
good news for players, who can be
confident their favorite online gaming
site is effectively regulated.

Murray Marshall has served as legal counsel to the Mohawk Council of Kahnawá:ke
since 1993. He has also been counsel to the
Kahnawá:ke Gaming Commission since its
inception in 1996. Presently, Mr. Marshall
is a partner with the law firm, Marshall
Sokolyk, Barrister & Solicitors ~ Avocats,
which maintains offices in Alberta and
Quebec, Canada. He can be reached at
murraymarshall@telus.net.
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Breaking New Ground
Canada-Based Team to Conduct Study on Gambling
By Laura A. Ward

International Masters of Gaming Law
President Michael Lipton recently
remarked that those of us who work and
practice in gaming are pioneers. A study
on the effects of 200 new slot machines
in Belleville, Ontario, scheduled to
commence in September 2006, may also
be described as breaking new ground, as
findings of this study will offer a rare
glimpse into the long-term benefits and
pitfalls of electronic gambling.
The city of Belleville1, known as the
Friendly City, is located about 1.5
hours east of Toronto, on the Bay of
Quinte. International hockey legend
Bobby Hull is a Belleville boy who
made it big by excelling at Canada’s
number-one sport: hockey. Canada’s
number-two sport, however, appears to
be electronic gambling.
In January 2005, the Ontario Ministry
of Economic Development and Trade
announced plans to introduce slot
machines at the new Quinte Exhibition
and Raceway (QER) in Belleville.
The QER is projected to open the
summer of 2007; 200-450 slot machines
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will be included in the new venue.
Based on other slot machines at Ontario
raceways, annual revenue from the QER
is anticipated in the range of $26
million (for 200 machines) and $58 mil-

“This is the first
study in the world
to undertake such
a comprehensive,
longitudinal examination
of the changes in a
community when a
gambling facility is

lion (for 450 machines). Belleville will
receive five percent of the QER annual
revenue as the host municipality.
The Ontario government approved the
slots-at-racetracks program in 1998 and
since that date Ontario’s racing and
gaming industry has experienced
tremendous growth. There are currently
18 existing government-approved
racetracks in Ontario. The QER is the
last racetrack to be given the Ontario
government’s blessing to place slot
machines trackside.
In March 2006, the Ontario Problem
Gambling Research Centre2 (OPGRC)
announced it retained a Canada-based
team to conduct a groundbreaking, fiveyear study that will examine the impact of
the new slots. Since the QER will possibly
be the last new gambling facility in
Ontario, it offers a unique opportunity to
study the accompanying impact on people
who gamble and the community at large.

introduced.” – Ron Frisch,
OPGRC Board Chair.

1 Population about 46,000 (based on the 2001 census).
2 A centre created by the province to track the effects of
gambling expansion in Ontario.

“This is the first study in the world to
undertake such a comprehensive, longitudinal examination of changes in a
community when a gambling facility is
introduced,” Ron Frisch, OPGRC Board
Chair said. The goal of the study is to
determine social and economic benefits
and costs of slot machine introduction
to QER and the role of individual,
familial, societal, and structural
variables in mediating these impacts.
The cohort sample will be recruited by
means of random digit dialing (RDD)3
over six months, from September 2006
to February 2007. It will consist of 4,000
adults (18+ years of age) living within
70 km of Belleville (with approximately
two thirds living within 35 km of the
Belleville City Centre).
Furthermore, 3,000 adults will constitute the general population sample4 and
1,000 adults will constitute the at-risk
sample5.
Baseline assessment sessions will occur
between September 2006 and February
2007, and participants will sign an
informed consent and complete a 140
minute self-administered baseline
assessment via computer with touchscreen responding.
Following the baseline assessment,
there will be six assessment periods,
each three months in duration, and
each scheduled nine months after the

previous one. The first of these
assessment periods will begin within
one month after the slot machines
have been introduced to the QER
(September 2007).

The findings of this
study will have the
potential to advance
the general field of
gambling research and
will provide those
who work and practice
in gaming with
information to steer the

the right direction.

• community property values for the region;
• community rental cost rates for the region;

• employment levels for industries in the region
most typically affected by the introduction of
new gambling establishments;

• utilization rate of this new form of
entertainment;

• general rates of unemployment and welfare
for the region;

• general populace attitudes concerning the
introduction of the QER and of gambling
generally;

• QER revenue;
• origin and cost of supplies and servicing
for the QER;
• disposition of gambling revenue;
• revenue in industries in the region most
typically affected by the introduction of new
gambling establishments;
• change in actual number of businesses in the
sectors most typically affected by the
introduction of new gambling establishments
in the region;
• gambling patronage;
• taxation changes in the region;
• direct government gambling revenue;

At each assessment session (i.e. at
the end of each assessment period),
participants
will
complete
the
assessment, submit their diary for that
period, receive a new diary, and receive
compensation6.
The $3.1 million earmarked for the
study will be drawn from $36 million
the Government of Ontario provides
annually for prevention and treatment
of gambling addiction. The money is
taken from billions of dollars the
Government of Ontario receives from
casino, slots, and lottery ticket sales.
The long-term nature of this research
study is pioneering. The findings of this
study will have the potential to advance
the general field of gambling research and
will provide those who work and practice
in gaming with information to steer the
industry in the right direction.

gaming industry in

Data (before and after the scheduled opening of the QER) will be collected
throughout the study for the following variables:
• direct employment changes as a result of slot
machine introduction;

During each assessment period,
participants will record any significant
life events/changes and/or changes in
gambling behavior in a paper diary or
an online journal (available on the
project website).

• crime rates by category in the region;
• changes in problem gambling prevalence rates
in the region;
• changes in treatment provision for problem
gambling in the region;
• personal and commercial bankruptcy rates in
the region;
• suicide rates in the region;
• divorce rates in the region;
• direct reports from problem gamblers
concerning the financial, psychological,
familial, employment, legal and health impacts
of their gambling; and

Laura A. Ward is an associate and member
of the gaming law group of Elkind & Lipton
LLP in Toronto, Ontario Canada. She can
be reached at lward@elkindlipton.com.

3 Random Digit Dialing (RDD) is a sample selection
method that often involves a computer-generated
random sample of telephone numbers. Every household
with telephone service, within a pre-determined
geographical or demographical area, has a chance of
being contacted.
4 The purpose of the general population sample is to
establish the general nature of the various short and
long-term socioeconomic impacts of the new slot
machines on Belleville area population, the magnitude
of these impacts, and the particular subpopulations most
affected as a function of their demographic
characteristics: proximity, gambling history, problem
gambling status, attitudes, personal attributes
(e.g., personality, psychopathology, intellect, health),
stress, and social functioning/supports.
5 People are considered at risk if they answer “sometimes”
(or more frequently) to any of the three most commonly
endorsed Canadian Problem Gambling Index (CPGI)
questions: have you bet more than you can afford to
lose?; when you gambled, did you go back another day
to try to win back the money you lost?; and have you
felt guilty about the way you gamble or what happens
when you gamble?
6 Payment will be: $50 for the baseline assessment, $30 for
the second assessment, $30 for the third, $35 for the
fourth, $40 for the fifth, $40 for the sixth and $50 for
the seventh.

• individual characteristics mediating impacts.

• infrastructure costs in the region;
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The Implied Partial
Repeal of the Wire Act
By Ben Hayes

Legal pari-mutuel1 betting was available
at approximately 184 horse racing venues in 37 state jurisdictions throughout
the United States in 2005.2 Between 1989
and 2003, the number of thoroughbred
races declined from approximately
74,000 in 1989 to about 54,000 in 2003,
yet the amounts wagered on thoroughbred races increased from approximately
$14 billion to approximately $16 billion
during the same period.3
“Account Wagering,” or advanced
deposit wagering4 (ADW), “is the fastestgrowing part of the business by a significant margin,” Greg Avioli, Executive Vice
President of the National Thoroughbred
Racing Association, said. Avioli predicted
ADW to hit $3 billion in 2005.5
Wagering by bettors in person at horse
tracks has declined from approximately
$9 billion in 1989 to approximately $2.5
billion in 2002, while wagers placed by
bettors in person at other race tracks and
off-track betting shops (commonly
known as “simulcasting”), and wagers
placed by bettors remotely via telephone
or Internet (i.e., account wagering)
increased from approximately $5 billion
in 1989 to $13.5 billion in 2002.6
Account wagering on horse racing via
telephonic means has been conducted in
the United States for over 30 years. On
April 8, 1971, the New York City Off

1 For purposes of this article, the terms “pari-mutuel wager” or “parimutuel wagering” means: any system whereby wagers with respect
to the outcome of a horserace are placed with, or in, a wagering
pool conducted by a person licensed or otherwise permitted to do
so under State law, and in which the participants are wagering with
each other and not against the operator.
See 15 U.S.C. 3002(13).
2 American Horse Council, 2005 Horse Industry Directory: PariMutuel Racetracks, at p. 54-59 (2005).
3 NTRA Wagering Systems Task Force, Declining Purses and Track
Commissions in Thoroughbred Racing: Causes and Solutions, at
Exhibit 1 – Total Number of U.S. Thoroughbred Races (1980-2003)
(2004).
4 ADW is a form of pari-mutuel wagering that enables an account
holder to utilize all or a portion of the balance in an ADW account
to fund the placement of a pari-mutuel wager.
5 William Spain, “Plan Could Cripple Net Horse Betting,”
MarketWatch, May 24, 2005, at
http://www.marketwatch.com/news/yhoo/stoy.asp?source=blq/yhoo
&siteid=yhoo&dist=yhoo&guid=%7B8EC9ED82%2DFBEE%2D431D
%D9681%2D2F474A49BD71%7D.
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Track Betting (OTB) opened its
Telephone Betting Center with approximately 3,000 ADW accounts.7

permitted means of placing or transmitting bets and wagers on horse races in
the United States.11

Account wagering via the Internet is a
more recent phenomenon. Oregon was
the first U.S. state to legalize ADW hubs.
Under Oregon law, “[a]ccount holders
may communicate instructions concerning account wagers to the [ADW] hub in
person, by mail, telephone, or electronic
means.”8

The language of IHA, as amended, is
clear: betting on horse racing via
Internet is permissible. The legislative
history of IHA amendment supports the
conclusion. Congressman Frank R. Wolf
(R-VA) stated the IHA amendment would
“codify the legality of placing wagers
over the telephone or other electronic
media like the Internet.”12

Oregon issued its first ADW hub license
in 1999 to a joint venture involving
the National Thoroughbred Racing
Association and a subsidiary of GemStarTV Guide International, Inc. Total wagers
accepted by Oregon ADW hubs have
grown from approximately $20 million
in 2000 to almost $1 billion in 2005.
Currently, three of the six Oregon ADW
hubs are owned and operated by entities
publicly traded on U.S. stock exchanges.9
In December 2000, concurrent with
rapid growth in account wagering on
horse races utilizing cellular phones and
other electronic means, Congress
amended the definition of “interstate
off-track wager” in the Interstate Horse
Racing Act of 197810 (the “IHA”) –
despite strong opposition by the U.S.
Justice Department – so that IHA
expressly includes placement or transmission of pari-mutuel wagers via electronic media (i.e., via the Internet) as a
6 NTRA Wagering Systems Task Force at Exhibit 7a.
7 New York City OTB web site at
http://www.nycotb.com/viewPage.cfm?pageld=18 (2005).
8 Oregon Administrative Rule 462-220-0060(2).
9 The publicly-traded ADW hubs are as follows:
Magna Entertainment Corp., traded on NASDAQ under the
acronym MECA, operates two ADW hubs. One is a “United States
national account wagering business known as XpressBet®, which
permits customers to place wagers by telephone and over the
Internet on horse races at over 100 North American racetracks and
internationally on races in Australia, South Africa and Dubai” and
the other is a European ADW hub known as “MagnaBet™.” Magna
Entertainment Corp., SEC Form 10-Q (Commission File No. 00330578), May 10, 2005, at 17. Magna’s ADW nub, XpressBet®, is
currently licensed by the State of Pennsylvania.
Youbet.com, Inc., traded on NASDAQ under the acronym UBET, has
“focused on the United States Pari-Mutuel horse race wagering market through its main product, Youbet Express™, which features
online wagering, simulcast viewing, and in-depth, up-to-the minute
information on horse racing. Youbet’s customers receive interactive, real-time audio/video broadcasts, access to a comprehensive
database of handicapping information, and in most states, the abili-

By expressly permitting bets and wagers
placed or transmitted via the telephone
and other electronic media under IHA,
Congress created an irreconcilable conflict between IHA, a civil statute, and the
1961 Wire Communications Act13 (the
“Wire Act”), a criminal statute.
The Wire Act clearly prohibits use of wire
communications by persons “engaged in
the business of betting or wagering” in
the transmission or placement of “bets
or wagers or information assisting in
placing bets or wagers on any sporting
event or contest.”14
When President Bill Clinton signed the
IHA amendment into law, he acknowledged the view taken by the U.S.
Department of Justice (the DOJ) in
regards to the conflict between the two
federal statutes:

ty to wager on a wide selection of horse races in the United States,
Canada, Australia, South Africa, Hong Kong, and the United
Kingdom.” Youbet.com, Inc., SEC Form 10-Q (Commission File
NO. 0-26015), May 4, 2005, at p. 10-11. Youbet’s ADW hub is currently licensed by the State of California, State of Oregon and the
State of Washington.
GemStar-TV Guide International, Inc., traded on NASDAQ under
the acronym GMST, states that it “derives a substantial portion of
its revenue from Pari-Mutuel wagering…[through] TVG Network’s
Internet-based horse race [account] wagering operations…”
GemStar-TV Guide International, Inc., SEC Form 10-Q (Commission
File No. 0-24218), May 5, 2005, at p. 31. The GemStar ADW hub is
known as TVG™, which is licensed by the State of Oregon.
10 Interstate Horseracing Act of 1978, Pub. L. 95-515, § 2, 92 Stat.
1811, codified at 15 U.S.C. §§ 3001-3007.
11 District of Columbia Appropriations Act of 2000, Pub. L. No. 106553 § 629, 114 Stat. 2762, 2762A-108 (codified at 15 U.S.C. §
3002(3)).
12 146 Cong. Rec. H 11230, 11232, 106th Cong. 2nd Sess. (2000).
13 18 U.S.C. § 1084.
14 Id.

The Department of Justice, however,
does not view this provision as codifying
the legality of common pool wagering
and interstate account wagering even
where such wagering is legal in the
various States involved for horseracing,
nor does the Department view the
provision as repealing or amending
existing criminal statutes that may be
applicable to such activity, in particular,
[the Wire Act] . . . .15
This article examines the issue of
whether IHA, as amended, conflicts
irreconcilably with the Wire Act, in that
by enacting IHA and its amendment,
Congress clearly manifested an intent to
specifically permit transmission, placement, and acceptance of bets and wagers
telephonically and via other electronic
means.
This article also examines whether IHA,
contrary to the view taken by the DOJ,
implicitly repeals the Wire Act with
respect to the limited area of pari-mutuel
betting and wagering on horse races via
telephonic and electronic means.

The Wire Act
Subsection (a) of the Wire Act says:
Whoever being engaged in the business
of betting or wagering knowingly uses a
wire communication facility for the
transmission in interstate or foreign
commerce of bets or wagers or information assisting in the placing of bets or
wagers on any sporting event or contest,
or for the transmission of a wire communication which entitles the recipient
to receive money or credit as a result of
bets or wagers, or for information assisting in the placing of bets or wagers, shall
be fined under this title or imprisoned
no more than two years, or both.16
The term “wire communication facility,”
as used in the Wire Act, is defined as:
Any and all instrumentalities, personnel,
and services (among other things, the
receipt, forwarding, or delivery of communications) used or useful in the transmission of writings, signs, pictures, and
sounds of all kinds by aid of wire, cable,
or other like connection between the
points of origin and reception of such
transmission.17
Subsection (b) of the Wire Act contains
two exceptions, also known as the “safe
harbor” clause: Nothing in this section
shall be construed to prevent the transmission in interstate or foreign commerce of information for the use in news

reporting of sporting events or contests,
or for the transmission of information
assisting in the placing of bets or wagers
on a sporting event or contest from a
State or foreign country where betting
on the sporting event or contest is legal
into a State or foreign country in which
such betting is legal.18
Subsection (c) of the Wire Act provides
that nothing contained in the provisions
of the Wire Act shall create immunity
from criminal prosecution under any
state laws.

respect to the Wire Act, provides that,
[I]n Nevada [it is] lawful to make and
accept bets on the race held in the state
of New York where pari-mutuel betting
at a racetrack is authorized by law.
Therefore, the exemption will permit the
transmission of information assisting in
the placing of bets and wagers from New
York to Nevada.29
The fact that the legislative history
specifically addresses horse racing indicates Congress considered horse racing
to be a “sporting event or contest” within the meaning of the Act.

Interstate Horseracing Act (IHA)
Congress enacted IHA “to further the
horse racing and legal off-track betting
industries in the United States.”19
Generally speaking, IHA provides an
interstate off-track wager20 may be
accepted by an off-track betting system
only: with the consent of the appropriate host racing association,21 the host racing commission,22 the off-track racing
commission,23 and nearby race tracks.24
Originally, an “interstate off-track
wager” was defined as “a legal wager
placed or accepted in one state with
respect to the outcome of a horse race
taking place in another State.”25
Congress amended the definition of
“interstate off-track wager” in December
2000 to expressly include the Internet
(i.e. other electronic media) as a means
of transmitting “pari-mutuel wagers.”
The 2000 amendment provides that the
definition of “interstate off-track wager”
now includes pari-mutuel wagers, where
lawful in each State involved, placed or
transmitted by an individual in one State
via telephone or other electronic media
and accepted by an off-track betting system in the same or another State, as well
as the combination of any pari-mutuel
wagering pools.26
Because IHA is not a criminal statute,
neither DOJ nor any other jurisdiction or
agency may bring a criminal action
against an ADW hub for violation of
IHA.27 IHA permits only civil remedies
brought by the host State, the host racing association or the applicable horseman’s group with respect to violations of
the Act.28

Second, one must question whether the
EOT’s activities fall within the Wire Act’s
“safe harbor” provision. The language of
the Wire Act contains an exemption
which provides that: Nothing in this section shall be construed to prevent the
transmission in interstate or foreign
commerce ... of information assisting in
the placing of bets or wagers on a sporting event or contest from a State or foreign country where betting on that
sporting event or contest is legal into a
State or foreign country in which such
betting is legal.30
When interpreting a statute, a court
looks first to the language of the statute
itself.31 For example, “Courts in applying
criminal laws generally must follow the
plain and unambiguous meaning of the
statutory language.”32 Or, “Only the
most extraordinary showing of contrary
intentions in the legislative history will
justify a departure from that language.”33
Therefore, to qualify for the above-referenced exemption, it must be established
that betting on the particular horse race
is legal in the jurisdictions from which
and into which the transmission is
made; and the transmission involves
15 5 U.S. Code & Cong. News, 106th Cong. 2nd Sess. 2457-2458
(2000). See also William Clinton, Statement on Signing H.R. 4942,
2001, http://www.mediaacess.org/programs/1pfm/wh2.html.
(December 21, 2000).
16 18 U.S.C. 1084(a).
17 18 U.S.C. 1081.
18 18 U.S.C. 1084(b).
19 15 U.S.C. 3001(b).
20 15 U.S.C. 3003.
21 15 U.S.C. 3004(a)(1).
22 15 U.S.C. 3004(a)(2).
23 15 U.S.C. 3004(a)(3).
24 15 U.S.C. 3004(b)(1).
25 15 U.S.C. 3002(3) (1978).
26 District of Columbia Appropriations Act of 2000, Pub. L. No. 106553 § 629, 114 Stat. 2762, 2762A-108 (codified at 15 U.S.C. §
3002(3)).
27 GAO-03-89 Internet Gambling Overview at 43.

The first question regarding the federal
Wire Act examines whether or not horse
racing constitutes a “sporting event or
contest.” The 1961 House Report, with

28 15 U.S.C. 3005 and 3006.
29 H.R. Report No. 967, 87th Cong., 1st Sess., (1961) reprinted in 1961
U.S.C.C.A.N. 2631, 2632-33.
30 18 U.S.C. 1084(b).
31 Richardson v. United States, 526 U.S. 813, 818 (1999).
32 Salinas v. United States, 522 U.S. 52, 57 (1997).
33 Ibid.
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information assisting in the placing of
bets or wagers on that subject matter.
Considering the Wire Act, another issue
is whether betting on a particular horse
race is legal in all applicable jurisdictions.
For purposes of this article, we assume
placing wagers would comply with the
following requirements of 18 U.S.C. §
1084(b): “from a State or foreign country
where betting on that sporting event or
content is legal into a State or foreign
country in which such betting is legal.”
We note in passing at least one court has
ruled that if the betting or wagering
activities are legal in each of the applicable jurisdictions, then the activities fall
“under the safe-harbor provision in §
1084(b).”34 However, because of the particular nature of that case, it is difficult to
generalize.
Also, it is important to understand
whether or not the Wire Act accepts that
ADW involves “transmissions of information assisting in the placement of bets
or wagers.” The Wire Act itself does not
define what constitutes “transmissions
of information assisting in the placement of bets or wagers.”
Thus, a critical issue is whether activities of
the ADW hub involve (1) transmission of
bets or wagers or (2) transmission of information assisting in the placing of bets or
wagers. A plain reading of the statutory
language clearly includes an exception for
the latter, but not for the former.
From a practical standpoint, in the conduct of account wagering, the bettor or
“account holder” transmits his or her
wagering instructions to the ADW hub
(e.g. the bettor’s account number, the
bettor’s password or PIN, the name of the
track where the race is being performed
[the “host track”], the race, the horse, the
type of bet, and the amount of the bet).
The ADW hub, in turn, records the
wagering instructions it receives from
the account holder and then enters the
wagering instructions into a totalized
communications network, which provides the wagering instructions to the
host track.
Upon receiving wagering instructions,
the host track places wagering information into its pari-mutuel wagering pool,
and recalculates and republishes odds for
each bet type for that particular horse
race. The account holder will then be

deemed to have placed a pari-mutuel
wager in the host track’s pari-mutuel
wagering pool.
In a certain sense, therefore, the activities of ADW hubs can be distinguished
from other Internet wagering operations
such as “bookmakers,” sports books,35
and online casinos because ADW hubs
do not directly make or “book” the bet.
Furthermore, ADW hubs do not “hold
themselves out as being willing to make
bets or wagers.”36 Rather, ADW hubs act
as an agent, intermediary, a middle man,
or “facilitator” of or for the transmission
of wagering information between the
bettor and the host track.37
In essence, ADW hubs receive a transmission of wagering information from
their account holders, and ADW hubs in
turn retransmit the wagering information to the host track.38 Depending on
circumstances, the host track may accept
or reject the transmission of the wagering information from the ADW hub and,
as a result, the bet or wager of the
account holder may or may not be
placed in the host track’s pari-mutuel
wagering pool.
Thus, it certainly could be argued that
the ADW hubs merely act as “middle
man” or agent of the bettor by merely
assisting the account holder in the placement of bets and wagers through the
ADW hub’s reception and retransmission
of wagering information, rather than
actual transmission of bets and wagers
themselves.
The difficulty in making this argument,
however, is that there is only one reported case which purports to interpret the
phrase “information assisting in the
placement of bets or wagers.”39 In that
case, the court distinguished between
transmissions “necessary to effect a particular bet or wager,” which do not fall
within the 1084(b) exception, and
“information that merely assists a potential bettor or bookmaker,” which does
fall within the exception.40 The court
determined that information of the type
which falls within the latter category
includes: knowledge that may influence
whether, with whom, and on what terms
to make a bet... [such as] transmissions
reporting the results of sporting events,
the odds placed on particular contests by
odds-makers, or the identities of persons
seeking to make bets.41

In the author’s view, it is more likely that
a court would find the kind of wagering
information transmitted by an account
holder to the ADW hub constitutes
information necessary to effect a bet or
wager rather than information merely
assisting a bettor or bookmaker.
Moreover, one must take into consideration whether or not the Interstate
Horseracing Act repeals the Wire Act’s
stance on Off-Track Wagering.
Even if ADW hub’s activities could be
deemed to be the “transmissions of bets
or wagers,” and, thus, a technical violation of the Wire Act, there is a question
as to whether the Wire Act even applies
in the first instance to interstate off-track
pari-mutuel wagers on horse races.
To begin this discussion, it is helpful to
first address, in brief detail, the legislative history of the Wire Act, the IHA,
particularly the recent amendment to
the IHA, and other related legislation
and activities.
Congress enacted the Wire Act in 1961 as
part of a package of bills aimed at preventing illegal gambling, racketeering
and organized crime. In furtherance of
that goal, the stated purpose of § 1084
was to: assist the various States and the
District of Columbia in the enforcement
of their laws pertaining to gambling,
bookmaking and like offenses and to aid
in the suppression of organized gambling
activities by prohibiting the use of wire
communication facilities which are or
will be used for the transmission of bets
or wagers and gambling information in
interstate and foreign commerce.42
34 Sterling Suffolk Racecourse Ltd. P’ship v. Burrillville Racing Ass’n,
989 F.2d 1266, 1273 (1st Cir. 1993) (“The legislative history of section 1084 shows beyond peradventure that Congress enacted section 1084(b) for the express purpose of allowing off-track betting in
venues where states chose to legalize such activity.”).
35 United States v. Cohen, 260 F.3d 68 (2d Cir. 2001); Also see Martin
v. United States, 389 F.2d 895, 898 (5th Cir), cert. denied, 393 U.S.
831 (1968).
36 See United States v. Ross, 1999 U.S. Dist. Lexis 22351, 13 (S.D.N.Y.
1999) citing Sagansky v. United States, 358 F.2d 195, 200 (1st Cir.
1966).
37 In United States v. Alpirn, 307 F. Supp. 452, 454 (S.D.N.Y. 1969),
the court held that “Betting or wagering” involves “situations
where the defendant was himself making or accepting bets directly.” See also State ex rel. Reading v. Western Union Tel. Co., 57
N.W.2d 537, 539 (Mich. 1953) (finding that no “gambling” transpired at a business that accepted money for bets and then placed
bets with out-of-state bookmakers); Lescallett v. Commonwealth,
17 S.E. 546, 548 (Va. 1893) (an order for an intermediary to place
bets is not itself betting because the relationship was governed by a
set fee); Chavis v. Commonwealth of Virginia, 1994 WL 43334 (Va.
Ct. App. 1994) (order for an agent to purchase lottery tickets is not
a bet or wager because no element of chance governs the relationship).
38 Several legal opinions regarding the legality of Account Wagering
assert that ADW activities merely involve the transmission of
“information assisting in the placing of bets and wagers” rather
than the actual transmission of bets and wagers. See
Memorandum of Law, Department of Justice, General Counsel
Division, State of Oregon (December 21, 2000) at p. 4-6; and Legal
Memorandum, National Thoroughbred Racing Association (1999)
at p. 14-17.
39 United States v. Ross, __ F. Supp. 2d __, 1999 WL 782749 (S.D.N.Y.
1999).
40 Ibid. at 5.
41 Ibid.
42 H.R. Rep. No. 87-967, 1961 U.S.C.C.A.N. 2631.
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Although the DOJ has used the Wire Act
to prosecute individuals accused of using
wire facilities to place bets on sporting
events,43 the author is unaware of any
reported decision in which the Wire Act
has been enforced with respect to parimutuel wagering on horse races.44
Seventeen years after the passage of the
Wire Act, Congress passed the IHA. IHA
explicitly states, “It is the policy of
Congress in this chapter to regulate
interstate commerce with respect to
wagering on horse racing, in order to further the horse racing and legal off-track
betting industries in the United States.”45
To that end, IHA provides “an interstate
off-track wager” on a horse race may be
accepted. Originally, IHA defined an
instate off-track wager as “a legal wager
placed or accepted in one State with
respect to the outcome of a horse race
taking place in another State.”46 In
December 2000, however, Congress
amended IHA and expanded the definition of “an interstate off-track wager” to
include: [A] Pari-Mutuel wager, where
lawful in each State involved, placed or
transmitted by an individual in one State
via telephone or other electronic media
and accepted by an off-track betting system in the same or another State, as well
as the combination of any Pari-Mutuel
wagering pools.”47
When Congress amended IHA to expand
the definition of “interstate off-track
wager,” DOJ did not comment directly
on
the
proposed
amendment.
Nonetheless, Congress had previously
received notice that DOJ had strong
objections to any such amendment.48
For the three years prior to the amendment of IHA and during the five years
following its enactment, Congress considered a number of bills to prohibit
Internet gambling. Representatives of
DOJ
frequently
testified
before
Congress and expressed DOJ’s belief
that, in spite of IHA, businesses which
facilitated betting on horse races over
the Internet were violating the Wire
Act.49 A DOJ official explicitly stated as
much in a congressional hearing in
March 2000.50
Nevertheless, nine months later,
Congress passed the amendment to IHA,
which explicitly permitted off-track
wagers on horse racing to be placed via
telephone or other electronic media.

The amendment to IHA should further be
considered against the backdrop of the
earlier proposed legislation seeking to prohibit Internet gambling. Over the course
of the three years preceding the amendment to IHA, several bills were considered,
the most significant of which were House
Resolution 3125 and Senate Resolution
692 (both entitled the “Internet Gambling
Prohibition Act of 1999”).
Both of those bills would have added a
new section to Title 18 of the United
States Code, 18 U.S.C. § 1085 that would
have prohibited Internet gambling.
Significantly, however, both the House
and Senate versions of the bill contained
exceptions stating that the prohibition
on Internet gambling would not be
applicable to “any otherwise lawful bet
or wager” on a live horse race made in
accordance with IHA.51
The Internet Gambling Prohibition Act
of 1999 passed 90-10 in the Senate, but
failed to pass in the House. Subsequent
efforts to prohibit Internet gambling
have also not been successful. At the
time Congress amended IHA, it was fully
aware of the tension between IHA and
the Wire Act and nevertheless intended
to promote its policy of furthering the
off-track betting industry by permitting
electronic and Internet off-track wagering on horse racing under the conditions
of IHA, as amended.

Implied Repeal
Although implied repeals of statutes are
not favored, a well-recognized instance
of implied repeal occurs where provisions of a later act irreconcilably conflict
with provisions of an earlier act.52
Statutory provisions will not be considered to be in irreconcilable conflict
unless there is a “positive repugnancy”
between them and they “cannot mutually coexist.”53 The legislature’s intent to
repeal an earlier statute “must be ‘clear
and manifest.’”54

Here, IHA is not only the most recently
enacted of the applicable federal statutes at
issue, it is more specific than the Wire Act,
and, thus, should control over the more
general criminal provisions found in the
Wire Act with respect to horse racing. Once
again, the ultimate issue is whether IHA
and the Wire Act irreconcilably conflict.
When IHA and the Wire Act are read
together, it appears they clearly conflict
with each other. The Wire Act prohibits
the use of a wire communication facility
for the “transmission in interstate or foreign commerce of bets or wagers”57 on
any sporting event or contest even in
two States where such betting is legal.58
IHA, on the other hand, permits the placement and acceptance of wagers “placed or
transmitted by an individual in one State
via telephone or other electronic media
and accepted by an off-track betting system in the same or another State.”59
Thus, assuming all other requirements of
IHA are satisfied, the placement of a parimutuel wager by an individual in State A
through an off-track betting system
located in State B via either telephone or
the Internet would be legal pursuant to
IHA, but illegal under the Wire Act.
Clearly, then, the statutes are in direct
conflict with each other, at least as they
relate to the placement of “interstate
off-track wagers” on horse races provided that the requirements of IHA are not
violated. Accordingly, the Wire Act
should be viewed as partially repealed to
the extent it prohibits conduct IHA
clearly authorizes.60
43 United States v. Jay Cohen, 260 F.3d 68 (2nd Cir. 2001).
44 Also, see Internet Gambling Prohibition Act of 1999: Hearing Before
the Subcommittee on Crime of the House Committee on the
Judiciary, 106th Cong. (Prepared Statement of Steven S. Walters,
Chair, Oregon Racing Commission).
45 15 U.S.C. § 3001(b).
46 15 U.S.C. § 3002(3) (1994).
47 15 U.S.C. § 3002(3) (2000).
48 Internet Gambling Prohibition Act of 1999: Hearing on H.R. 3125
Before the Subcommittee on Crime of the House Committee on the
Judiciary, 106th Cong. 59 (March 9, 2000) (Testimony of Kevin V.
DiGregory, Deputy Assistant Attorney General, Criminal Division).
49 Ibid.
50 Ibid.

Another principle of statutory construction involves conflicts between general
and specific laws. “Where there is no clear
intention otherwise, a specific statute will
not be controlled or nullified by a general
one, ‘regardless of the priority of enactment.’”55 A contrary intent will be found
only where a construction that overrules
the more specific enactment is “absolutely
necessary” to give the later, general enactment effect.56

51 S. 692, Senate Report 106-121, The Internet Gambling Prohibition
Act.
52 Branch v. Smith, 538 U.S. 254, 274 (2003); Randall v. Loftsgaarden,
478 U.S. 647, 661 (1985).
53 United States v. Mitchell, 39 F.3d 465, 472 (4th Cir. 1994) (quoting
Radzanower v. Touche Ross & Co., 426 U.S. 148, 155 (1976)).
54 Watt v. Alaska, 451 U.S. 259, 267 (1981) (quoting United States v.
Borden Co., 308 U.S. 188, 198 (1939).
55 Radzanower, 426 U.S. at 153 (quoting Morton v. Mancari, 417 U.S.
535, 550- 51 (1974)).
56 Ibid.
57 18 U.S.C. § 1084(a).
58 18 U.S.C. § 1084(b).
59 15 U.S.C. § 3002(3).
60 E.g., Greenless v. Almond, 277 F.3d 601, 608-09 & n.8 (1st Cir.
2002) (standard Medicaid reimbursement procedures irreconcilably
conflict with subsequent enactment permitting states to use tobacco settlements for any appropriate expenditure); Granite State
Chapter v. Federal Labor Relations Auth., 173 F.3d 25, 27-28 (1st
Cir. 1999) (anti-lobbying restrictions in appropriations act irreconcilably conflicted with other provisions permitting such lobbying).
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As such, the statutes cannot mutually
exist, and “where provisions in two acts
are in irreconcilable conflict, the later act,
regarding the extent of the conflict, constitutes an implied repeal of the earlier
one.”61 This seems especially evident here
with respect to IHA and the Wire Act.
Congress, through its passage of the
Wire Act and other anti-gambling acts,
obviously declared an important national policy to suppress organized gambling
activities.62 In passing IHA, however,
Congress also declared their policy “to
regulate interstate commerce with
respect to wagering on horse racing, in
order to further the horse racing and
legal off-track betting industries in the
United States.”63
Moreover, Congress found “the States
should have the primary responsibility
for determining what forms of gambling
may legally take place within their borders,”64 the federal government should
“act to protect identifiable national
interests,”65 and “in the limited area of
interstate off-track wagering on horse
races, there is a need for Federal action to
ensure States will continue to cooperate
with one another in the acceptance of
legal interstate wagers.”66
All of these findings suggest Congress
specifically intended to carve out a very
narrow exception to its general anti-gambling policy, and that, with respect to the
limited area of off-track pari-mutuel
wagering on horse races, it wishes to promote and further, rather than inhibit and
restrict, legal off-track interstate parimutuel wagering on horse races.
Furthermore, Congress amended IHA to
define interstate off-track wagers as
specifically including wagers placed “via
telephone or other electronic media.” To
the extent that the Wire Act prevents the
furtherance of that stated policy and
conflicts with such amended language, it
would appear IHA implicitly repeals the
Wire Act as it relates to “interstate offtrack wagers.”
One further indication that Congress
intended to permit wagering on horse
races through electronic means can be
seen in a recent amendment to the U.S.
Tax Code. In October 2004, as a result of
lobbying efforts by the National
Thoroughbred Racing Association,
Congress eliminated a 30 percent
income tax withholding requirement on
income derived from gambling winnings
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by foreign nonresident aliens in certain,
limited circumstances.
In enacting the American Jobs Creation
Act of 2004,67 Congress amended the
income tax portion (Subtitle A) of the
Internal Revenue Code by providing an
exclusion for:
Gross income derived by a nonresident
alien individual from a legal wagering
transaction initiated outside the United
States in a pari-mutuel pool with respect
to a live horse race...in the United
States.68 [Emphasis added.]
It would seem that a wagering transaction initiated outside the United States
with respect to a live horse race in the
United States would, from a practical
standpoint, necessarily need to be placed
by telephone or the Internet.
Furthermore, this amendment of the
Internal Revenue Code is meaningful
because Congress explicitly recognizes
that a wagering transaction initiated outside the United States with respect to a
live horse race in the United States may,
in fact, be legal.
If all wagering transactions were made
illegal by the Wire Act, the reference to
“legal wagering transaction” in the
Internal Revenue Code amendment
would be superfluous. Furthermore, the
Internal Revenue Code, as a general rule,
taxes income derived from all sources
including illegal activities.
It seems quite odd that if Congress
believed that such wagering transactions
are illegal, it would cause winnings from
such wagering transactions to move
from being included in income to being
excluded from income for federal
income tax purposes.

argued that IHA does not “repeal” the
Wire Act (or the Travel Act or the Illegal
Gambling Business Act) in a recent
World Trade Organization (WTO) dispute brought by Antigua and Barbuda
over the cross-border supply of gambling
and betting services.69
Like DOJ, the U.S. Trade Representatives’
arguments relied upon the fact that the
Wire Act is a criminal statute, and IHA is
a civil statute. The U.S. Trade Representatives argued that criminal statutes can
only be repealed if done explicitly rather
than implicitly.70 Unfortunately, the
author has found no rules of statutory
construction or case law to support the
U.S. Representatives’ argument.
IHA appears to conflict irreconcilably
with the Wire Act. In enacting IHA, and
its amendment, Congress clearly
manifested an intent to specifically permit the transmission, placement and
acceptance of interstate pari-mutuel
wagers, something the Wire Act clearly
prohibits.
Of the two Acts, IHA was enacted later in
time and is more specific with respect to
the subject matter of transmitting or
placing pari-mutuel bets or wagers on
horse races. The application of rules of
statutory construction lead to the conclusion that IHA implicitly repeals the
Wire Act with respect to the placement
or transmission of pari-mutuel bets or
wagers on horse racing.
The foregoing conclusion is bolstered by
Congress’ most recent enactment, in the
American Jobs Creation Act of 2004, of
an exclusion from U.S. income tax. This
income
tax
exclusion
expressly
recognizes legal bets can be placed or
transmitted from outside the United
States by foreign nationals on horse races
conducted inside the United States.

Despite the apparent irreconcilable conflict between the Wire Act and IHA, the
U.S. Trade Representatives have also
61 Posadas v. Nat’l City Bank of New York, 296 U.S. 497, 503 (1936).

67 American Jobs Creation Act of 2004, H.R. 4520, P.L. 108-357, Title
IV, § 419(a), 118 Stat. 1513, 108th Cong. (September 22, 2004)
(codified at 26 U.S.C. § 883).

69 Interestingly, on June 13, 2003, Antigua and Barbuda (hereinafter
“Antigua”) requested the Dispute Settlement Body of the World
Trade Organization (WTO) to establish a panel for the resolution of
a dispute about state and federal laws of the United States affecting
cross-border supply of gambling and betting services. On November
10, 2004, the WTO panel held that the United States had made
specific commitments under the GATS to provide unlimited market
access with respect to gambling and betting services. The United
States appealed the report of the panel and, on appeal, the WTO’s
Appellate Body upheld, albeit for different reasons, many of the
WTO panel’s findings on April 7, 2005. Most interestingly, the
United States did not expressly challenge, refer to, or request that
the WTO Appellate Body reverse the WTO panel’s finding that the
United States had made specific commitments under the GATS to
provide unlimited market access with respect to gambling and
betting services. While the decision of the WTO Appellate Body is
interesting, a decision of the WTO Appellate Body cannot affect the
vitality of a federal criminal statute.

68 26 U.S.C. 872(b)(5).

70 Ibid, para. 362, p. 119.

62 Stephen S. Walters, Chair, Oregon Racing Commission, testified
that the Wire Act’s prohibitions simply did not apply to bets and
wagers placed through licensed ADW hubs because Congress never
intended to prohibit legalized off-track betting; but rather enacted
the Wire Act to prohibit illegal gambling conducted by organized
crime. See Internet Gambling Prohibition Act of 1999: Hearing
Before the Subcommittee on Crime of the House Committee on the
Judiciary, 106th Cong.
63 15 U.S.C. § 3001(b).
64 15 U.S.C. § 3001(a)(1).
65 15 U.S.C. § 3001(a)(2).
66 15 U.S.C. § 3001(a)(3).

The Future of Sports
Betting in Germany
By Drs. Wulf Hambach and Hendrik Schöttle

The German Federal Constitutional
Court
in
Karlsruhe
(the
Bundesverfassungsgericht, or BVerfG) has
made its decision on the state monopoly in the area of sports betting which
exists in Germany.1 Many of the people
affected — in particular private
providers and procurers of sports bets —
had hoped to finally receive clarification and legal security in this market
which has developed in Germany in
recent years.
The BVerfG determined the state
monopoly on sports betting in its present form, stipulated in the Bavarian
State Lottery Act, violates the constitutional right of freedom of profession and
thus is unconstitutional. At the same
time, the legislator was held to be
obliged to modify the regulations on the
operation and procurement of sports
bets by December 31, 2007, subject to
the requirements set by the BVerfG.
The decision is based on the same criteria which the European Court of Justice
(ECJ) developed in the Gambelli case.2
The main purpose of the establishment
of a state monopoly on betting, the
BVerfG explained, is the fight against
addiction to gaming and betting.3 The
state’s fiscal interests, however, cannot
be used to justify a monopoly.4
The judges determined the present form
of practice of the betting monopoly
does not meet these requirements.5
Most importantly, marketing, sales
channels and presentation of Oddset’s
offers were said to not be actively aimed
at a reduction of gaming addiction and
problematic gaming behavior.6

The court held the Bavarian State
Lottery Act may continue to be applied,
subject to the court’s guidelines, until its
statutory reorganization. The legislator
is left with two ways to eliminate the
present unconstitutional situation7 —
the retention of the monopoly or a liberalization. The legislator now has a
deadline until the end of 2007 to pass a
new statutory regulation.
Should the legislator wish to maintain
the existing monopoly on sports betting,
the BVerfG has stipulated a series of prerequisites for the state-owned providers.
The most important restrictions will
probably be the restrictions on marketing as well as the prohibition of any
kind of advertising which goes beyond
pure information.
In order to comply with the prerequisites set by the BVerfG, a large part of
the present advertising in print media,
radio, and television would have to be
discontinued and numerous sponsoring
contracts would have to be cancelled.
Furthermore, the establishment of a betting TV channel, online advertising, as
well as perimeter-board advertising at
numerous football grounds will not be
admissible. Online offers as well as betting via text messages or mobile telephones must also be discontinued. As
far as the prevention of addiction is concerned, the main objective is to pursue
active educational measures; it will not
be sufficient to just have information
brochures available.
The Bavarian State Lottery Act does not
contain any regulations aimed at secur-

ing these purposes. Thus, the legislator is
requested to eliminate these regulatory
deficits should he opt for maintaining
the monopoly.8 Furthermore, the BVerfG
regards an independent controlling
body, which would supervise the compliance with the regulations independently
of the state-owned provider — and of fiscal interests — as indispensable.
With regard to the state-owned
provider, Oddset, the court determined
that it has to immediately establish a minimum of consistency between the aim of the
limitation of betting enthusiasm and the
fight against betting addiction […].9
Thus, the guidelines mentioned above
must in principle be implemented now.
The state is not allowed to use the transitional period for an expansive marketing of bets. Until the time of the new
regulation, advertising, going beyond
factual information on the type of betting possibilities and actually inviting
addressees to bet, is prohibited.10
As the BVerfG has determined the criteria of German law for the justification of
a monopoly correspond to those in the
Gambelli decision, this means that the
prerequisites of the Gambelli decision
for a justification of a monopoly are not
met either. Therefore, the monopoly
1

BVerfG (Federal Constitutional Court),
Judgement of 28.03.2006, Ref: 1 BvR 1054/01.
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also represents a violation of the freedom of provision of services.11
Community law does not provide for
interim terms, during which a violation
of basic freedoms granted by European
law would be admissible.12
Prof. Peter M. Huber, Chair of Public
Law and State Philosophy at the
Ludwig-Maximilians-Universität
Munich, therefore thinks it is possible
that local authorities who close private betting shops may be faced with
massive claims for compensation of
damages should the ECJ overthrow
the monopoly.13
One alternative would be to go back to
a monopoly that is exclusively aimed
at the prevention of gambling addiction. However, the question remains
whether the state-owned provider,
Oddset, would be able to sustain this
economically. There are a growing
number of providers active internationally on the Internet — a field

which Oddset now has to vacate.
Oddset will finally not only lose market shares but probably will have to
give up this market altogether and
accept its fate as a niche provider.
Even if it may look different at first
sight, much speaks in favor of a liberalization. The first exploratory discussions
have started on Federal and State levels.
One possibility would be a reorganization in the form of a sports betting act
enabling private providers to obtain
licenses. This may in the end also be in
the state providers’ own interests.
Oddset would not nearly be restricted as
severely in its presentation in the case of
a liberalization of the betting market as
it would be if the state monopoly was
maintained. One example: in Great
Britain, a liberalized, but regulated
sports betting market has been existing
for some time, which makes high
demands on the issue of licenses.
Experience obtained there has been
included in the Gambling Act.

The fact that a liberalization of the gambling market can indeed be consistent
with aims such as the protection against
accompanying delinquency, addiction
prevention and protection of minors,
can be seen in the example of Great
Britain. Even the prevailing financial
interests of the state could be considered
by using appropriate models of taxation. Thus, in the end, a liberalization is
also in the state-owned providers’ interest as this could be realized under far
less restrictive framework conditions
than the perpetuation of the monopoly.

Dr. S. Wulf Hambach and Hendrik Schöttle
are Attorneys-at-Law for the firm Hambach
& Hambach, Munich, Germany.
11 See also Dübbers/Kartal in ZfWG 2006, 33 (34).
12 Dübbers/Kartal in ZfWG 2006,
13 On this topic see article "Wettbüros hoffen auf Beistand
von der EU – Experte: Schadensersatz von den
Kommunen“ (Betting shops looking for help from the
EU - Expert: Damage compensation from local authori
ties) in the newspaper Münchner Merkur of
30.03.2006.

mdliptonqc@aol.com
elkindlipton.com
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DVR Technology Secures
Surveillance Advancements
By Doug Florence

Since 1931, when the first gaming license
was issued in Nevada, the expansion of
casino-style gaming has exploded worldwide with over 3,000 casinos and over
4,700 gaming venues, including: dog and
horse race tracks; card houses (how can
we outgrow poker?); cruise ships; jai lai
arenas; and bingo parlors that all offer
slots and/or table games.
As the industry continues to grow the
world over, gaming expansion means
that the security and surveillance
industry will impact gaming regulation and law.
The major driving force has been the
digital convergence of computer hardware, networking, and software applications implemented worldwide. Some
people (including those in security solutions) use computer technology that is
over five years old, including Windows
95 or even Windows 3.0 applications.
Yet, due to constant changes in security
technology, the upgrade pathways seem
never-ending. As a result, the consumer
market drives surveillance teams to provide a higher level of safety and security
for guests and employees.
Likewise, federal laws also require business continuity, ethics, and disaster
recovery planning as a staple in current
surveillance policy. Now, casino guests
have come to expect better protection
and care when they visit.
Consequently, failure to provide services or to meet patron expectations has
given rise to litigation and regulatory
oversight. Not meeting these expectations may provide the opportunity for a
guest to pursue claims, or to increase the
frequency of claims which, in turn,
places a burden on the general counsel
and risk management process.

Today, the Chief Information Officer
(CIO) and the Chief Security Officer
(CSO), or Security Director, must develop improved partnerships at the senior
level that should provide an opportunity for decision making to be driven
proactively from the top down. The
issue of how technology will be used
and implemented to achieve desired
results, or for extending the life of computer hardware, should be considered.
Using the history of past behavior to
predict future behavior has been a measuring block by the legal community for
a very long time. The casino industry
has made significant contributions to
the advancement of digital video applications since 9/11.

Managing New Software
The ideas of yesterday, once thought to
be far-reaching and unattainable, are in
reality just around the corner and made
possible by Digital Video Recorder
(DVR) and computer software advances.
Computer processing power and
expanded use of computer resources has
also improved, and video review
processes, in turn, have simplified and
made managing live and archived video
more of a reality.
While the complexity of computer
applications historically deterred the
typical security or surveillance director
of the past, the evolution of IT platforms and relationships has clearly
been achieved.

For example, the Security Chiefs
Association in Las Vegas has formed
partnerships with federal, state, and
local Homeland Security programs to
test many varied technologies. These
have included using image recognition
to read, for example, license plates on
vehicles entering parking garages and
valet parking areas. The system also has
the capability to recognize and alert surveillance about vehicles driving on the
highway at freeway speeds.

The final analysis of any investment in
new technology will lead to positive
security outcomes property-wide. Better
results may lead to achieving more
hands per hour. Likewise, an updated
technology and security system develops better and more accurate player
tracking information, increases employee performance data, eliminates the
occurrence of counterfeit chips, and
strengthens inventory control.

Essentially, imagine an “Amber Alert”
that is not confined to a single highway,
but one that touches security networks,
so when a threat and/or vehicle have
been identified, thousands of strategically-placed cameras in parking garages
and on highways would be actively
looking for the same target.

Investing in new computer applications
may also help balance cash drawers and
will automatically fill and credit
requests, as well as automate audit and
control functions. This is unmatched in
today’s analog (handwritten or linear)
environment. All of these details are
crucial to providing adequate, secure
customer service in an increasingly
competitive gaming market.

This type of application can and will
cross jurisdictional boundaries from the
testing that takes place within security
and surveillance departments on the Las
Vegas Strip. With that in mind, consider
Digital Video Recording (DVR) partially
responsible for such advances in surveillance technology.

A greater focus on customer service has
changed security challenges, since
everything is watched electronically
using existing CCTV resources and
integration of software applications to
business processes. By providing more
areas of information or data recovery
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to be used for mitigation of claims,
security teams can actually provide
regulators new territory for consideration and general counsel faster access
to information.
On the DVR front, there have also been
significant advances as it relates to the
integration to business applications
and processes.
DVR technology allows for the integration of points of sale (POS) in retail,
entertainment, and food and beverage,
to video systems which, in turn,
reduces employee theft, credit card,
and comp fraud.
With its complex video motion and
object detection system, DVRs may
reduce liability suits. The system
detects suspicious behaviors such as
running or unusual activity in
restricted areas. In addition, the
recorder can alert U.S. Homeland
Security in the event of a real-time
threat, and also provide authorities
with “watch lists.”
Moreover, the updated DVRs offer
“exception reporting” of financial transactions that allows for more secure
monetary exchange.
Going digital doesn’t just mean providing guests and staff with heightened
security. Typical return on the investment of a fully digital platform includes
improved customer service and reduced
guest/employee investigation time.

ity to perform complex analysis of
recorded or archived video in a
simplified process.
That all legal requirements of video evidence are met and software applications
that provide the tools to establish that
the evidentiary challenge has been met
for legal purposes include several applications. For example, take into consideration the steps it takes to scrutinize an
average table game. Most DVRs will
track table game pit losses by game
including the time, day, week, month,
and year.
Not only will the DVR track the game
down to the minute, but it can
retrieve data on all players and
employees using the system. It can
also monitor all fills and credits of
gaming checks. DVRs can also recognize card counting and advantage
play using its object and image system (combined with mathematic
algorithms).
Transferring data from DVR to CCTV is
no problem either, since the new digital
system has the ability to interface its
program to CCTV. And with its ability
to archive, DVR technology can search
video by specific camera using image
and/or facial recognition.
DVR technology can also track individual slot machine use by applying the
same technological benefits implemented for table games.

Types of DVR
New DVR technology also measures
compliance to the moving image
collection (MIC), proactively alarms for
potential threats, and reduces operating
costs, while meeting Sarbanes-Oxley Act
(SOX) and Patriot Act requirements.

Legal Assistance
Reality television and casino shows
have raised the level of expectation
that the public has for video
evidence. Today, many of these
functions have already been achieved
by
the
major
representative
manufacturers of DVR technology.
The investigative process in the
casino environment also requires
that future search tools be available
in DVR software or graphical User
Interface (UI), and includes the abil-

44 Casino Lawyer

Summer 2006

The question of video quality and what
codec to use is also of significant consideration; 4 CIF (Common Interface
Format) quality video equal to that of a
DVD is what most people expect today
and what most casino surveillance
directors desire.
This has been achieved using either
MPEG2 or MPEG4, both quite capable of meeting and exceeding these
expectations. In reality, it comes
down to the likes and dislikes of each
security or surveillance executive. So
in many cases it is up in the air for
interpretation.
The other major issue is always budgetary. MPEG4 can offer some scale of
economy that MPEG2 can not.
However, again, they are both quite

capable of meeting regulatory standards
throughout the world.
On the horizon is a hybrid of MPEG2
and MPEG4 that provides some boundary crossing between security and
surveillance needs. H.264 is hailed as
the next latest and greatest codec that is
supposed to provide even greater resolution and compression capabilities at the
expense of consuming computer
processing resources, networking needs
and generation of heat.

Staying Informed
Educating casino surveillance teams
is as important as any advanced
technological system on the market.
When it comes to data security, there
are many camps being formed on the
subject and it is a topic that most
regulators approach early on. A great
book that provides a non-technical
approach to the methodology and
terminology of IT security is Know IT
Security: Secure IT Systems Casino
Style, by James P. Litchko published
by Know Book Publishing and
available at Borders.
Once again, one of the single greatest concerns to regulatory agencies,
property executives, and security and
surveillance management is its digital data that, today, is primarily used
for marketing and business data.
Tomorrow it will be the digital video
associated with this data. Litchko’s
informative book touches on all of
these issues and is worth taking a
look at.
Finally, the educational side of the
gaming industry has benefited from
ASIS International’s Gaming and
Wagering Protection Council. ASIS
International (formerly known as the
American Society for Industrial
Security) is the predominant security
professional society, with over
33,000 members worldwide. To
increase the effectiveness and proficiency of its members, ASIS has
councils to provide guidance and
expert advice on matters of security
in the particular fields. For more
information about ASIS’s Gaming
and Wagering Protection Council,
visit: http://www.asisonline.org.

Belgian Federalization
Restructures Gaming Law
By Fabrice Mourlon Beernaert and Jean-Phillippe Smeets

The purpose of this article is to provide the reader with a
general overview of the Belgian regulation related to
gambling. This article does not intend to be exhaustive and
this article does not constitute and may not be deemed, in
any circumstances, as legal advice. Specific opinions should
always be requested from professional legal advisers before
starting any gambling activities in Belgium.
As the United States of America, Canada or Germany, Belgium is a
federal state.
During the past 25 years, Belgium has progressively evolved into
a complex, three-level federal structure, the upper level of which
comprises the Federal State, the three language communities (i.e.
the Flemish French, and German-speaking community), and the
three regions (i.e. Flemish n, Brussels-Capital and Walloon
region)1.
This federalization process resulted in splitting the decisionmaking powers in Belgium. These powers are mainly divided
between the State, three Belgian regions, and the three Belgian
language communities. From a legal perspective, the Belgian
legislative bodies are, at national level, the House of Representative
and the Senate,2 and in each region and community, a parliament
called “Parlement”3. As far as the executive bodies are
concerned, the State, communities, and regions each have
their own government.
One unexpected consequence of federalization
resulted, however, in the fact that some legal
issues in Belgium may be regulated by several
legislative bodies and regulations.

1 The middle level is occupied by the ten Belgian Provinces
(Antwerp, Flemish Brabant, Walloon Brabant, West Flanders,
East Flanders, Hainaut, Liège, Limburg, Luxembourg,
Namur).The lower level is that of the Communes (more than
580).
2 Responsible for managing the issues that affect the interest
of all Belgians, independently of any linguistic, cultural or
territorial considerations: e.g., foreign affairs, national defense,
justice, finance, social security, and a major share of public
health and domestic affairs.
3 The communities are competent to deal with matters
relating to the people composing them, such as language,
culture, and education. The regions are competent to deal
with territorial matters such as town planning, the
environment, and employment.
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This is currently the case for
gambling, gambling houses, and protection of players issues which are, as of
today, governed on the one hand by
federal provisions and on the other
hand by regional provisions:
• the Act of May 7, 1999 relating to
gambling, gambling houses and protection of players (“loi du 7 mai 1999
sur les jeux de hasard, les établissements
de jeux de hasard et la protection des
joueurs”) and its implementing Royal
Decree (hereafter referred to as the
“Gambling Act”), which fall within
the competence of the Federal State ;
and
• the Code of charges assimilated to
income tax (“Code des taxes assimilées
aux impôts sur les revenues,” hereinafter referred to as the CTA), which
falls within the competence of the
regions.
The Act of April 19, 2002 relating to the
rationalization of the operation and the
management of the National Lottery
should also be mentioned.

Gambling is Prohibited
Unless an Exception
The Gambling Act fixes the main principles governing gambling issues in
Belgium.
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Gambling (jeux de hasard) is defined
under Belgian law as “any game or bet
in which a stake of an unspecified
nature is provided, and which results in
either the loss of the game by at least
one of the players or gamblers, or the
profit of some sort by at least one of the
players, gamblers or organizers of the
game or bet, and for which there is an
element of chance, even if secondary,
relating to the course of the game, the
ascertaining of the winner or the
settling of the winnings” (Article 2 of
the Gambling Act).
The Gambling Act does not define
either the concept of game or the concept of bet further. A game, as well as a
bet, is a contract through which two
people make a reciprocal agreement
promising specified winnings, on condition of an uncertain event occurring.
The agreement made in a game can be
distinguished from that made in a bet
for in a game an uncertain event is an
act to be carried out by parties, whereas
in a bet this uncertain event is independent of their personal activity.
Pursuant to its Article 3, the Gambling
Act does not apply to sports games nor
to betting on sport events (“paris
sportifs”) that are expressly not deemed
as gambling, and consequently, do not
fall under the scope of application of

the Act. In the same manner, the
Gambling Act does not apply to (i)
games where the only stakes offered to
the player or gambler is the right to continue to play for free, for a maximum of
five times and (ii) card games or party
games which take place outside of Class
I and II gaming houses (see below),
including games offered in amusement
parks or by professional fairground stallholders or others during village fairs,
trade fairs or similar occasion, where
only a very limited bet is required which
offers a material advantage of low value
to the player or the gambler.
Article 4 of the Gambling Act strictly
forbids any natural or legal person to
operate, anywhere in Belgium, under
any form, whether directly or indirectly,
any gambling or gambling houses4 other
than those authorized by the Gambling Act 5.
It further conditions the operation of
any Gambling or gambling house(s) to
obtain a prior written license granted by
the Belgian Gaming Commission
(“Commission des jeux de hasard”) before
starting any activities.

4

A gambling house (“établissement de jeux”) is defined as any place
where one or several games are operated.

5

This implies that the type of gambling or amusement machines
that are authorized in Belgium are strictly listed by law.

Infringement of Article 4 of the
Gambling Act is punished with imprisonment of six months to five years and
a fine of EUR 100 to EUR 100,000 (to be
multiplied by the applicable additional
surcharge) or one of these punishments
only. Penalties can be doubled if a new
infringement is committed or if a client
under 18 years old is concerned. In any
case, the funds and machines in connection with the infringement are
seized in favor of the State.

• delivering operating licenses to gambling
houses, employees of casinos and
arcades and manufacturers or suppliers
of gaming machines;
• assisting the legislative and executive
bodies in drafting regulation concerning
gambling issues by the provision of
various advices; and
• ensuring the respect of the Gambling
Act.

Protection Measures
Gaming Commission Supervision
Pursuant to the Gambling Act, authorized gambling houses are divided in and
strictly limited to three classes:
• Class I gaming houses or Casinos;
• Class II gaming houses or Arcades
(“salles de jeux automatiques”);
• Class III gaming house or Bars (“débits
de boissons”).
This classification determines the
nature and the number of games operated in each class of gaming, the maximum bet, the potential loss or win, and
the ancillary activities operated in the
gaming house. Pursuant to the
Gambling Act, the number of casinos in
Belgium is limited to nine, understood
they may only be established in restricted places. The number of arcades is
fixed to 180 without geographical limitation, understood, however, that local
authorities may, at any time, resolve to
forbid the operation of an arcade on
their territory. The number of bars
authorized to operate gambling is free.
As mentioned above, operation of any
gambling house in Belgium requires
prior deliverance of one or several
operating license(s). There are five different types of operating licenses
under the Gambling Act namely: Acasinos, B- arcades, C- bars, D- casino
and arcade employees, and E- sale,
renting, leasing, distribution, putting
at disposal, export, manufacturing,
maintenance of gambling equipment.
Combination of an E-license with an
A, B or C-license is prohibited.
These different licenses are delivered by
the Belgian Gaming Commission whose
main mission consists, pursuant to the
Gambling Act, in:

It must be noted that the Gambling Act
also contains various provisions organizing the protection of the players and
gamblers in Belgium.
Basically, it provides that casinos and
arcades (Class I and II gaming houses)
may only open to visitors over 21 years.
It also provides that access to casinos
and arcades is forbidden to certain classes of persons; e.g., public notaries,
judges, bailiffs, police officers, persons
who demand to be excluded from gaming houses (except for the performance
of their official tasks), etc. As far as bars
are concerned, the age limit for
entrance falls to 18 years.
The Gambling Act also limits the maximum hourly loss to EUR 25 in arcades
and to EUR 12.5 in bars. It prohibits any
form of credit in gaming houses. In casinos, however, the use of credit or debit
cards is admitted. It is even required for
any transaction exceeding EUR 10,000.
However, linked jackpots are forbidden.
Finally, ATM machines are not allowed
in the rooms where the machines are
operated.

The Code des Taxes Assimilées aux
Impôts sur les Revenus
(CTA, Code of Tax and Income Tax)
The CTA mainly governs the fiscal
aspects of gambling in Belgium.
Pursuant to article 43 of the CTA (as
amended by regional regulations), a 15
percent tax is normally levied to benefit
Brussels and Flemish regions on any
gross amount engaged in gambling and
betting. For the Walloon region, this tax
is reduced to 11 percent.
Specific tax regimes are, in addition, set
up by the CTA, e.g., for horse track

betting (whether run in Belgium or
abroad) and for casinos’ profits (article
44 and 45 of the CTA). These tax
regimes differ from one region to another. The CTA also fixes standard taxes on
automatic amusement machines (that
are divided into five classes).
The taxes provided for by the CTA are
payable by any person accepting, even
occasionally, bets or stakes either for
one’s own account or as intermediary
(article 51 of the CTA). When no person is especially in charge with accepting bets and stakes, the tax is (jointly)
payable by the person(s) setting the
facilities or the machines at the disposal of the players (article 52 of the
CTA). It must also be noted that the
tax is due irrespective of the fact the
organization of the gambling or betting is legal or not.
In addition to fiscal provisions, the CTA
also contains a full set of specific provisions governing opening and operation
of horse race courses (“champs de courses
de chevaux”), as well as the acceptance of
betting on horse races in Belgium and
abroad. Pursuant to article 66, §1 of the
CTA, operating of horse racing is subject
to an authorization granted by the
Minister of Finance. A controversy
currently exists as to whether these
general provisions of the CTA also apply
to betting on sport events sensu lato (in
the broad sense) which, as indicated
before, are not subject to the Gambling
Act’s provisions at this time.

National Lottery Operation
and Management
The operation of lotteries is prohibited
under Belgian law, with the exception of
the public lotteries organized by the
National Lottery (see below) and of
charitable lotteries which have been
duly authorized in advance by the competent public authorities (see the Act of
December 31, 1851).
Pursuant to Article Six, first paragraph,
sections one, two, three, and seven of
this Act, as amended by the Program
Act of December 24, 2002, the
National Lottery, within its organizational framework and in the public
interest, has the right to make use of
the tools of the information society for
public lotteries, gambling, and all
forms of contest and bets.
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The National Lottery has the monopoly
to operate public lotteries (activities
under Article Six, first paragraph,
section one).

Sports Betting
As briefly mentioned above, the
Gambling Act expressly provides it does
not apply to betting on sport events.
Consequently, betting on sport events
only falls within the scope of the CTA,
which contains, aside from standard tax
provisions, some general provisions;
e.g., obligation to notify the beginning
of the activity to the tax administration;
obligation to deliver tickets, cards or
other documents indicating bets,
games, or betting; obligation to hold a
daily register computing profits; obligation to constitute a financial guarantee.
Due to a recent massive fraud discovered in relation to betting on football
games, it is highly probable betting on
sport events shall in a short future be
submitted to provisions similar to these
contained in the Gambling Act. The tax
administration is also in favor of such a
stronger regulation since it should facilitate and secure recovery of taxes due on
betting on sports events.
The Act shall probably be amended to
include betting on sport events in its
scope of application. A Class IV gambling house shall probably be created to
include establishments accepting bets
on sport events and the operation of
such Class IV gambling houses shall
probably be submitted prior to obtaining an operating license delivered by the
Gaming Commission.

Internet Games and Betting
There is currently no doubt Internet
games or gambling are prohibited in
Belgium under Belgian law, since not
expressly authorized by the Gambling
Act and not belonging to any of the
three current classes of gambling houses
set up by the Act. As a result, any
Internet site accessible in Belgium,
which offers the possibility to gamble
via internet, constitutes an infringement of the Gambling Act.
Internet lotteries are also prohibited
pursuant to the Act of April 19, 2002
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(see above) and articles 302 and 303 of
the Penal Code that punishes any
person who acts in any manner in the
organization or marketing of any (unauthorized) lottery. These prohibitions
should, however, be revisited in the
light of the European Treaty and of the
European case law (see below).

frequently challenged on the basis of
the European case law.
We assume that the legislator should
take advantage of the amendment of
the Gambling Act for suggesting a
legal framework relating to internet
gambling. Gambling on internet should
thus lead to a new debate in Belgium.
The triggering event might result from
decisions of the Court of Justice (e.g.
C.J.C.E., 6 nov. 2003, Piergiorgio
Gambelli e.a., C-243/01).

Regulation of Smoking
Pursuant to article 2 of the Royal Decree
of December 13, 2005 that entered into
force on January 1, 2006, it is now
strictly prohibited to smoke in any local
accessible to the public in Belgium.

The Gambling Act fixes
the main principles
governing gambling
issues in Belgium.

An important and daily pressure is
applied on Belgian legislative bodies in
order to push them to reassess this issue.
The internet phenomenon may indeed
not be ignored any longer.
As of today, it seems that the reluctance
of the Belgian legislative bodies to deal
with the internet gambling issue mainly
lay in practical difficulties to organize
the levy of taxes payable pursuant to
provisions of the CTA (which are, in the
meantime, already due on illegal
internet games and betting but never
paid).
The Belgian National Lottery is strongly
lobbying and fighting to maintain its
monopoly on games and betting on the
internet in Belgium, as it would result
from Article Six of the Act of April 19,
2002 that grants it an “exclusive right to
make use of the tools of the information
society for public lotteries, gambling
and all forms of contests and bets.” The
existence of this “monopoly” is

The casinos should however be partially
exempted from this prohibition, provided that they invest in the installation of
specific areas reserved to the smokers,
complying with various technical
specifications provided for in the Royal
Decree.
Bars (“débit de boissons”) also benefit
from a partial exemption under certain
conditions.

Opening a Casino in Brussels
In January 2006, Brussels celebrated the
first casino opening since Belgium’s
independence.
In 1999, the adoption of the Gambling
Act opened the possibility to install a
ninth casino in Belgium on Brussels’
territory.
It took almost seven additional years for
the Belgian authorities to decide over
the casino location and to appoint its
operator.
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Attorney-at-law – Dechert LLP, Belgium,
Brussels.
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Professional Body? __________________________

Sponsor ___________________________________________________
Date ______________________________________________________
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