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ing industry actors in all jurisdictions,

sound overly dramatic when said out

and panelists will provide their unique
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tion of an industry that barely existed on Ljubljana, Slovenia from June 21-23, The British politician, Viscountess Nancy
a global scale just 20 years ago. The 2006. It will gather together practitioners Astor, once said: “Pioneers may be picIMGL is an invaluable resource for its of gaming law in a setting that stresses turesque figures, but they are often
members in that regard.

the growth of the gaming industry into rather lonely ones.”

Besides better

new markets. Since its inception, the equipping us to track and anticipate the
While the Toronto conference was going IMGL has committed its time and energy direction of the gaming industry in all its
on, the ABA was holding its 10th Annual to educating the public on gaming law facets, being a member of the IMGL gives
National Institute on Gaming Law in Las issues, and in Slovenia members will one the opportunity to join with farVegas, on the very same days. It gave its share their insights and information flung industry actors in a spirit of camaattendees an in-depth look at the cut- with professional, focused and pertinent raderie. It is in that spirit that I am
ting-edge legal, regulatory and ethical discussions on the most recent trends enthused to see the constant stream of
issues confronting those involved in and developments in gaming law.

professional activities in which members

commercial and Native American gam-

of the IMGL are involved.

ing in the United States. The IMGL was As legal, economic and political forces
once again well-represented, with the transform the gaming field in their
Institute being co-chaired by Robert W. struggle to come to grips with its impliStocker II, Heidi Staudenmaier and cations, gaming continues to expand

Michael Lipton

Charles Blau, and having on the panels into new areas. The conference will

mdliptonqc@aol.com

such distinguished members as Tony strive to provide insight into how the
Cabot, Mark Lerner, Marie Jones, John future of the industry will unfold, from
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W

hen the Indian Gaming
Regulatory Act (“IGRA”) was
passed by Congress in 1988,
few folks predicted that the handful of
tribal bingo halls and small gaming
operations in existence then would lead
to today’s $20 billion industry, which
includes some of the largest and most
profitable casinos in the world. As a
result, it’s small wonder that new tribal
casinos have continued to be developed
or existing operations have expanded.
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Notwithstanding, contrary to beliefs by
some, for various reasons the spoils of
gaming are not readily available to every
Tribe. Indeed, the IGRA permits tribal
gaming only under certain conditions:

Gaming is not permitted on lands
acquired in trust for the benefit of an
Indian Tribe after October 17, 1988
(date of IGRA’s passage) unless certain
exceptions apply.

The Tribe must be “federally recognized” by the Secretary of the Interior
and recognized as “possessing powers of
self-government.”

The Tribe must have a Tribal Gaming
Ordinance that has been approved by
the
National
Indian
Gaming
Commission, which must include certain requirements such as confirmation
that the Tribe has the “sole proprietary
interest and responsibility for gaming.”

Gaming may only be conducted by an
Indian Tribe on “Indian Lands” (which
are specifically defined under IGRA).

The Tribe may only conduct gaming
where such gaming “is located in a State
that permits such gaming for any purpose by any person, organization or
entity and such gaming is not otherwise
prohibited on Indian lands by Federal
law.” (i.e., Tribes in Utah and Hawaii are
precluded from conducting any gaming
since no gaming of any sort, charitable
or otherwise, is permitted in those
states).
The Tribe may only conduct Class III
gaming (i.e., traditional Las Vegas/New
Jersey style slot machines and similar
games) pursuant to a “compact” negotiated with the State where the Tribe’s
gaming facility is located.
This article will focus on the “Indian
Tribe” component under IGRA and the
process involved.
Specifically, in the late 1970s, the
Secretary of the Interior, through the
Bureau of Indian Affairs (“BIA”) published a listing in the Federal Register of
the tribal entities having a “government-to-government relationship” with
the United States. Sometime in that
same time frame, the Secretary adopted
detailed regulations and procedures
for obtaining federal recognition.
Previously, there had been no structured
process for a tribe seeking to be listed on
the BIA federal recognition list. At
present, there are approximately 560
federally recognized tribes.
The federal recognition procedures are
set forth at 25 CFR Part 83. Pursuant to
these regulations, a tribe must formally
file a petition with the Office of Federal
Acknowledgment (which is within the
Department of the Interior) and meet
seven mandatory criteria1.
To satisfy the mandatory criteria for federal recognition, the Tribe must demonstrate that it:
Has been identified as an “American
Indian entity on a substantially continuous basis since 1900.”
Comprises a “distinct community and
has existed as a community from historical times until the present.”
Has maintained “political influence or
authority over its members as an
autonomous entity from historical
times until the present.”
Has adopted a governing document

which includes membership criteria or
can provide such information in a written statement.
Has demonstrated that membership
consists of individuals who descend
from a “historical Indian tribe or from
historical Indian tribes which combined
and functioned as a single autonomous
political entity.”
Is composed principally of persons who
are not members of any acknowledged
North American Indian tribe.

The stakes for
obtaining federal
recognition have been
raised considerably
since the passage of
the IGRA and the ability
of a tribe to conduct
gaming on its lands.
Is not the subject of congressional legislation that has expressly terminated or
forbidden the Federal relationship.
Prior to the passage of IGRA, the federal
recognition process was relatively noncontroversial and simply a lengthy
bureaucratic process involving historians, anthropologists, genealogists and
other similar researchers. However, with
the passage of IGRA and the fact that
only “Indian Tribes” (as defined under
IGRA) were permitted to engage in gaming, that all changed. The process has
now become extremely controversial
and political, particularly where the
petitioning tribes are located near urban
areas where a gaming operation would
be quite lucrative.
Of note, when 25 CFR Part 83 became
effective in October of 1978, there were
40 petitioning tribes. Since that time,

there have been approximately 275 new
petitioners added to the list. Of the petitioners, less than 20 tribes have been
recognized through the acknowledgment process during the 28 years that it
has been in place. Less than 10 tribes
during that same time frame have
achieved federal recognition through
other means, such as legislative restoration or recognition. Meanwhile, more
than 20 tribes have been denied recognition in that same period.
The
Mashantucket
Pequots
in
Connecticut, who own and operate the
world famous and wildly successful
Foxwoods Casino, is one tribe who was
able to avoid the lengthy acknowledgment process. Based upon a wellgrounded lawsuit against the State of
Connecticut seeking the return of tribal
lands in violation of the NonIntercourse Act of 1790, the state negotiated a settlement with the tribe in the
early 1980s. The settlement allocated
federal funds permitting the tribe to
purchase replacement lands and granted federal recognition. The settlement
was approved by Congress and signed
into law in 1983.
Thereafter, the Tribe commenced a successful bingo hall on its newly purchased lands. When IGRA was passed in
1988, the Tribe sought to operate casino-style gaming. After much legal wrangling and other setbacks, the Tribe was
successful in obtaining a Class III gaming compact with the State and thereafter opening Foxwoods in 1992. The
casino is now the largest in the world,
with annual gross revenues exceeding
$1 billion. And, as they say, the rest is
history.
In contrast, there are over 50 groups in
California alone petitioning for recognition, as well as a number of other groups
on the East Coast who have not had the
same fortunate history as the
Mashantucket Pequots. For example,
the Schaghticoke Tribal Nation, also
located in Connecticut, had sought federal recognition for over 25 years and
finally obtained recognition in 2004
(after receiving a proposed negative
determination in 2002). Since then, the
matter has been embroiled in contentious litigation as the State of
Connecticut fights vehemently to prevent yet another tribal casino. The
Eastern Pequot Tribe of Connecticut
1 [See 25 CFR Section 83.7 (a)-(g).]
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also faces similar controversy both
externally and internally (the Eastern
Pequot were merged as part of the recognition process with the Paucatuck
Eastern Pequots).
Other
tribes
have
tried
the
Congressional legislative route for
recognition, but most efforts have been
stymied. In fact, opponents have sought
a moratorium on recognition through
legislation.
The Shinnecock Indian Nation on Long
Island filed its initial petition for recognition in 1978. After growing tired of
the lengthy acknowledgment process,
the Tribe was successful in obtaining a
court ruling last year which declared
that the Tribe was a federally recognized
tribe. Notwithstanding the court decision, the Department of the Interior
issued a letter advising that it is not
bound by the court ruling since it wasn’t a party to the lawsuit. So, that means
the Shinnecock’s status of a federally
recognized tribe will continue to be in
limbo for several years, if not longer.
In sum, the stakes for obtaining federal
recognition have been raised consider-
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When the Indian
Gaming Regulatory
Act was passed by
Congress in 1988, few
folks predicted that
the handful of tribal
bingo halls and small
gaming operations in
existence then would
lead to today’s $20
billion industry.

ably since the passage of the IGRA and
the ability of a tribe to conduct gaming
on its lands. How the process will ultimately shake out for those tribes seeking federal recognition through the
acknowledgment process, remains to be
seen. Regardless, the situation will continue to be highly controversial and
political.

Heidi McNeil Staudenmaier is the Partner
Coordinator for the Indian Law and
Gaming Law Practice Group of the law firm
of Snell & Wilmer, Phoenix office. Heidi is
Past President of the International Masters
of Gaming Law and a member of the
International Association of Gaming
Attorneys. She is Associate Editor of
“Gaming Law Review”. Heidi also is on the
Executive Council for the American Bar
Association’s Business Law Section and
Past Editor in Chief of “Business Law
Today”. She is Past Chair of the State Bar
of Arizona’s Indian Law Section and also
is a member of the Iowa Law
Foundation Board of Directors. Heidi
can be reached at 602.382.6366 or
hstaudenmaier@swlaw.com

Recent Developments in Federal Gaming Loss Rules
By Charles W. Blau and Tara C. Campbell

L

ady Luck may not always be
with the gambling taxpayer, but
the Internal Revenue Service is
certainly always present. Gambling
taxpayers should not be surprised that
the Internal Revenue Service looms like
a specter over every wagering transaction and seems to win regardless of the
taxpayer’s success at his gaming venture. Specifically, the IRS is presumed
correct in its determination of taxpayer’s gambling winnings, and the
taxpayer has a heavy burden to prove
any offsetting gambling losses. This
heavy burden requires a taxpayer to
keep accurate documents substantiating details of her1 losses. This requirement is known in tax circles as the substantiation requirement under Section
6001 of the Internal Revenue Code of
1986 (the “Code”), as amended, and its
2
corresponding regulations.

These substantiation requirements are
set forth in a previous article in which
the overall federal income tax consequences were addressed with respect to
gambling activities.3 At the time of the
article, changes in federal tax law had
occurred that initially appeared to have
the potential to affect the federal tax
consequences of the gambling taxpayer, including his obligation to substantiate any claimed gambling losses. For
instance, legislation was enacted in the
summer of 1998 that shifts the burden
of proof to the government under
Code Section 7491 if certain requirements are satisfied.4 Furthermore, the
United States Tax Court has had more
opportunities to reveal its approach to
the allowance of unsubstantiated gambling losses.
As this article will reveal, however, the
burden of proving gambling losses will
remain with the taxpayer, and the IRS
will likely disallow any gambling loss
deduction that does not meet its substantiation rules, as the Tax Court
has remained constant in its analysis
regarding the evidence required to
substantiate gambling losses. We have
set forth below a brief summary of the
background of substantiation requirements, a review of recent developments and a word of advice for the
gambling taxpayer.

Background of the
Substantiation Requirements
and Gambling Losses
As the law currently stands, a taxpayer
may claim gambling losses against only
his gambling winnings.5 In order to
prove the amount of offsetting gambling losses, a taxpayer must keep
adequate records substantiating such
losses.6 Code Section 6001, the corresponding Regulations and IRS guidance7
work together to define the information
required to satisfy “adequate records”.8
For all wagering transactions, gambling

requirements. In Cohan, the Circuit
Court of Appeals for the Second Circuit
determined that the Board of Tax
Appeals erred when it disallowed a
taxpayer’s entertainment and travel
expenses. Even though the taxpayer was
unable to substantiate such expenses,
the Second Circuit theorized that the
expenses obviously occurred and, therefore, should be respected. Although the
applicability of the Cohan rule has been
questioned in a different context,12 it
has historically provided taxpayer relief
from the strict substantiation requirements if she was able to provide “credible” evidence of her gambling losses.
Although the amount and types of evidence varied from case to case, the Tax
Court essentially found that evidence
substantiated gambling losses when
the taxpayer provided corroboration of
more than mere estimates. For instance,
several cases involved taxpayers who
provided summary reports detailing
their gambling activities.13 The Tax
Court was more likely to accept the
summary reports as credible evidence
when they were contemporaneous,
sufficiently detailed and verified by
witnesses or other documents.14
Taxpayers have also offered evidence
such as betting slips, credible corroborating witnesses and bank statements.15
The most successful taxpayer offered a
combination of this evidence.16

taxpayers are required to keep a regularly maintained diary reflecting information such as the date and type of a
specific wager or wagering activity and
the name of gambling establishment.9
For specific wagering transactions, the
taxpayer is required to provide additional information. For instance, the IRS
requires losses from Keno to be supported with copies of Keno tickets purchased
by the taxpayer and validated by the
establishment.10
As a general rule, the Tax Court has
always exhibited more flexibility than
the IRS in accepting a taxpayer’s proof
of gambling losses. In particular, the
Tax Court has been willing to apply the
principles set forth in Cohan v.
Commissioner11 and to respect a taxpayer’s gambling losses even if he is unable
to fully comply with the substantiation

1

To be gender neutral, I will alternate the use of the feminine
and masculine pronouns.

2

Unless otherwise provided, all section references are to the
Internal Revenue Code of 1986, as amended (the “Code”).

3

See Charles W. Blau, Federal Tax Issues, in Federal Gambling
Law 283 (Trace Publications 1st ed. 1999).

4 President Clinton signed legislation of July 9, 1998 that
resulted in the burden-shifting requirements under Code
Section 7491.
5

Code Section 165(d) allows a gambling taxpayer to only
itemize his deductions if he is not in the trade or business of
gambling. If he can prove that he is in the trade or business
of gambling, he could claim entitlement to gambling losses
under Code Section 162.

6

Code Section 6001; Treas. Reg. Section 1.6001-1(a).

7

See Rev. Proc. 77-29, 1977-2 C.B. 538.

8

For a more detailed explanation of the substantiation
requirement, see Blau, supra note 2, at 319-331.

9

Id.; for more requirements of specific wagering transactions,
see Blau, supra note 2, at 322.

10 Id.
11 39 F.2d 540 (2d Cir. 1930).
12 Barton v. Commissioner, T.C. Memo 2005-97 (determining
that the Cohan rule no longer applies with respect to
business expenses subject to Code Section 274(d)).
13 Luigi di Re v. Commissioner, T.C. Memo 1993-523; Salem v.
Commissioner, T.C. Memo 1978-142; Compare Plisco v.
United States, 306 F.2d 784 (10th Cir. 1961); Tibor L.
Szkircsak v. Commissioner, T.C. Memo 1980-129; In
Aquinaldo Rivera, Jr. v. Commissioner, TCM 1988-497.
14 Id.
15 Id.
16 Luigi di Re v. Commissioner, T.C. Memo 1993-539.
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Recent Developments Affecting
Gambling Losses
Upon a review of the law as it stands
today, it appears that, in spite of the
possibility of the burden-shifting provision of Code Section 7491, the taxpayer
is in essentially the same position for
proving gambling losses as he was prior
to the enactment of the Code section.
In fact, Code Section 7491 is seemingly
moot in the case of a taxpayer who
attempts to prove his gambling losses
with evidence other than that required
under Code Section 6001. For instance,
in order to shift the burden of proof, the
taxpayer must comply with the substantiation requirements under Code
Section 6001 and its corresponding regulations.17 However, if the gambling taxpayer were able to comply with the substantiation requirements, there theoretically should not be an issue as to
whether she could claim her gambling
loss and she would not need to take
advantage of a burden shift. On the
other hand, if she is unable to comply
fully with the substantiation requirements, she cannot shift the burden and
the Service will deny the alleged gambling loss offset. Quite simply, Code
Section 7491 seems inapposite to this
situation and a taxpayer without adequate records must depend still on the
Tax Court’s adherence to the Cohan rule
in order to submit whatever evidence he
has available.
The solace of the gambling taxpayer
rests in the fact that the Tax Court does
not seem to be departing from its previous application of the Cohan rule. If a
taxpayer can produce credible evidence
of his gambling losses, those gambling
losses will likely be respected. Recent
case law is varied on the types of evidence that the Tax Court relied on to
support a taxpayer’s gambling loss. As
an example, the Tax Court found such
credible evidence in Harold A. Lange v.
Commissioner.18 The Lange taxpayer purchased a lottery ticket in March of 2000
and won $1000. For the remainder of
calendar year 2000, the taxpayer began
saving his losing lottery tickets. The
total cost of those lottery tickets was
$851, which the government conceded.
However, the taxpayer argued that he
was entitled to claim his losses on lottery tickets purchased in January and
February – prior to his purchase of the
winning lottery ticket in March. The
taxpayer provided testimony that he
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purchased the same amount of lottery
tickets every week at an approximate
cost of $80 per month. The Tax Court
found that the taxpayer’s testimony was
unimpeached and corroborated by the
proffered lottery tickets from March
until December. The Tax Court determined that this testimony and the lottery tickets were reasonable evidentiary
support, invoked the Cohan rule and
allowed the taxpayer an additional $160
in gambling losses for lottery tickets
purchased in January and February.

If a taxpayer must
proceed in the Tax Court
on a gaming loss issue,
a taxpayer has the initial
burden to produce
credible and consistent
evidence that he
sustained the loss. Making
an honest presentation
and creating as complete
a set of records as
possible to prove up a
gaming loss are essential
elements in this process.
The Tax Court did not find such credible evidence in Ronald J. Lutz v.
Commissioner19 and Alan D. Lenzen v.
Commissioner.20 In Lutz, the IRS determined that, based on several Forms W2G received from casinos, taxpayers
had $91,000 in unreported gambling
income. Taxpayers did not dispute the
amount of gambling income. Rather,
they argued that their slot machine

losses more than offset their gambling
income. In order to prove their losses,
the taxpayers proffered, and the Tax
Court found unpersuasive, the following: (i) two undated letters written on
casino letterhead, signed by the casino
representative, containing caveats that
the letters were not official records and
reflecting several thousands of dollars
in gambling losses sustained by the taxpayers, (ii) testimony by the casino representative regarding the letters, (iii)
bank and credit card statements reflecting withdrawals at the casinos and (iv)
taxpayer testimony that they could not
have made money and it must have
“slipped through their fingers”.
The Tax Court rejected each of the taxpayers’ proffered evidence. It pointed
out that the letters were not reliable, the
casinos could not have accurately
tracked the taxpayers’ slot machine losses and the casino representative’s testimony did not support such letters. The
Tax Court also pointed out that the
“dolorous fact of life” that money slips
through one’s fingers cannot substantiate gambling losses. The Tax Court further noted that the fact of the ATM
withdrawals at the casino did not prove
that they were gambling losses. More to
the point, the Tax Court refused to
apply the Cohan rule because the taxpayers admitted to an unexplained
increase in wealth for the taxable year
and the IRS already conceded to a
$40,000 gambling loss based on the
proffered evidence.
Similarly, the Tax Court did not find
any credible evidence to support the
gambling losses in Lenzen v.
Commissioner21. The Lenzen taxpayers
had no records to prove their gambling losses. In fact, the only evidence
the Lenzen taxpayer offered was Mr.
Lenzen’s testimony, which was neither corroborated by any document
nor the testimony of Mrs. Lenzen.
The Tax Court pointed out that some
credible evidence must be offered
before a court could apply the Cohan
rule and that the Lenzens provided no
such evidence. Accordingly, the Tax
Court was compelled to uphold the
IRS’s determination.
17 This is one of several requirements. Code Section 7491(a) and
(b); Ronald J. Lutz v. Commissioner, T.C. Memo 2002-89.
18 T.C. Memo 2005-176.
19 T.C. Memo 2002-89.
20 T.C. Memo 2005-120.
21 Id.

In reviewing the relevant current law, it
appears the Tax Court has remained
constant in its analysis regarding the
substantiation requirements of gambling losses.22 As before, the Tax Court
seems to apply an inherent smell test in
its allowance of a taxpayer’s gambling
loss. For instance, the Tax Court seems
fairly lenient with the Lange taxpayer.
Nevertheless, it cannot be denied that
the Lange taxpayer offered the Tax
Court a logical and clear-cut basis for
allowing his gambling losses that
was supported by documentation.
Furthermore, the amount at issue was
relatively insignificant. On the other
hand, the Lenzen taxpayer provided
only his own self-serving testimony
with no supporting documentation.
At first blush, the Lutz case seems to be
a departure from the body of Tax Court
case law. After all, the Lutz taxpayers
proffered several different levels and
types of supporting evidence such as
bank statements and witnesses.
Evidence like the Lutz evidence certainly appeared to substantiate gambling
losses in other cases. Regardless of how
valid the Lutz evidence appeared upon

first glance, however, the Tax Court was,
and seems justified in being, not convinced. The letters were riddled with
inconsistencies; the testimony was selfserving and lacked true substance; the
taxpayers did not offer a credible explanation for the increase in their income
that seemingly corresponded to their
gambling winnings; and the proffered
evidence supported a gambling loss the
IRS previously conceded to taxpayers.
This evidence, as opposed to the Tax
Court’s analysis, appears a departure
from the auspices of the Cohan rule and
it is not surprising the Tax Court denied
its applicability.

Conclusion
In sum, the regulations in the area of
the IRS substantiation requirements and
the case law regarding gambling losses
have remained constant. Accordingly,
the gambling taxpayer who wishes to
offset his gain with his losses must
either comply with the strict substantiation requirements or take his chance
that a court will deem the application of
the Cohan rule appropriate. If a taxpayer must proceed in the Tax Court on a

gaming loss issue, a taxpayer has the initial burden to produce credible and consistent evidence that he sustained the
loss. Making an honest presentation
and creating as complete a set of records
as possible to prove up a gaming loss are
essential elements in this process.
Mr. Blau is a partner in the Meadows,
Owens, Collier, Reed Cousins & Blau law
firm in Dallas, TX. Mr. Blau practices in
the White Collar Crime and Income Tax
area. He represents gaming clients in Texas.
Tara Campbell is an associate in the
Meadows, Owens, Collier, Reed, Cousins &
Blau law firm in Dallas, TX. Ms. Campbell
practices in the tax litigation area.

22 Id.; See, e.g., Tomko v. Commissioner, T.C. Summ. Op. 2005139 (declining to apply the Cohan rule when the taxpayer’s
supporting documents for his gambling loss consisted only
of a bank statement reflecting withdrawals); Remos v.
Commissioner, 2005 WL 7693676 (Tax Court July 21,
2005)(declining to apply the Cohan rule when taxpayer had
no supporting documents); Coccia v. Commissioner, 2004
WL 2610674 (Tax Court)( declining to apply the Cohan rule
when taxpayer produced only self-serving testimony.

mdliptonqc@aol.com
elkindlipton.com
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Ljubljana 2006:
IMGL Slovenia Conference
By Sharon Harris

The International Masters of Gaming
Law (IMGL) will continue to fulfill its
pledge to create an international legal
association when the group holds its
annual convention in Ljubljana,
Slovenia on June 21 to 23, 2006. They
hope to reach out to gaming professionals in newer casino gaming jurisdictions. Ljubljana is a sophisticated capital, and Slovenia is accessible from several key European cities.
The international group of gaming
attorneys, regulators, educators and
consultants expects a full conference of
veteran legal experts, as well as newcomers to the industry. IMGL President
Michael Lipton, of Elkind & Lipton LLP
in Toronto, Canada, believes that
Slovenia holds great promise for a successful meeting because of the region’s
numerous emerging gaming jurisdictions.
Lipton says, “This conference is a real
lynchpin of what we hope to accomplish. Slovenia is a small but enterprising nation and a new member of the
European Union (EU). We recognized
that it is emerging and moving forward,
and holding our convention there will
fulfill our mandate of providing education in the gaming world. This proves
our international intentions.”
Conference Chairman John Maloney, of
Maloney & Tabor in Las Vegas and
Sacramento, California, also predicts a
successful conference. He has assumed

the task of organizing the seminar discussions and recruiting expert speakers.

“This conference is a
real lynchpin of what we
hope to accomplish.
Slovenia is a small but
enterprising nation and a
new member of the
European Union (EU).
We recognized that it
is emerging and moving
forward, and holding our
convention there will
fulfill our mandate of
providing education
in the gaming world.”
–Michael Lipton,
IMGL President

Maloney says, “Slovenia is the jewel of
the world and a wonderfully kept secret.
The country is beautiful, the people are
friendly, the food is great and a four-star
hotel is incredibly reasonable.”
Maloney enthusiastically promoted
Slovenia as the perfect setting for the
meeting. As more Eastern European
jurisdictions legalize gaming, Maloney
hopes that the conference venue will
motivate regional industry members to
participate. He estimates that registration could reach almost 300 attendees.
Following the selection of Slovenia, the
IMGL invited sponsorship bids. Two
Slovenian companies presented their
plans. After careful scrutiny, the IMGL
awarded the sponsorship to the
Elektroncek Group and its owner, Joc
Pececnik. His bid offered greater benefits to the program.
Elektroncek manufactures electromechanical roulette and dice games.
These games are sold worldwide
through both Elektroncek’s Interblock
distribution network and its new sales
and distribution agreement with
Aristocrat. Elektroncek’s companies
employ 300 people, 10 of them outside
Slovenia in Sydney, Las Vegas,
California and Toronto.
Lipton believes that Pececnik’s position
in Eastern Europe will attract many new

Spring 2006 Casino Lawyer 11

participants to the conference. “We
want to replicate and increase our numbers from our Paris convention. I hope
that Interblock can attract an extra 100
to 150 from the Czech Republic,
Hungary and Russia,” Lipton states.

examine the issues facing a growing
international gaming marketplace.
Speakers from the United States, the
United Kingdom, Canada, Belgium,
France, Germany and Slovenia will lead
the discussions. Topics are as follows:

Elektroncek General Director and CEO
Tomaz Vipelj agrees that there is great
potential for a large crowd, claiming they
will invite their major worldwide distributors and buyers, plus a few key employees.

REGIONAL UPDATES: Each of these five
geographic overviews will analyze the
current legislative climate, business and
operational challenges and opportunities, and any cultural factors affecting

As the sponsoring company, Pececnik
will host an opening welcome party at
his company’s Kongo Hotel & Casino.
Elektroncek bought the 40-room hotel,
located just outside Ljubljana, in 1999.
Major renovations transformed it into a
four-star property. In December 2003
the Kongo opened the casino, which
has 127 stations, comprised of 100 slots
and three electromechanical roulettes.

“Slovenia is the jewel

According to Vipelj, Slovenian law prohibits private companies from operating
“live games.” There are approximately
10 large government-owned casinos and
42 smaller arcade type venues.
Elektroncek will also provide organizational services and transportation to
attendees during their stay. Pececnik
will also underwrite some other costs of
the meeting.
“I am not a lawyer, but learned of the
IMGL four years ago from Michael
Lipton, our Canadian attorney, and John
Maloney, our lawyer in the U.S. I attended a few conventions in Napa and Rome,
and was very impressed,” says Pececnik.
His goal is to expedite the learning
process for both his company and his
competitors. He says, “I see [the conference] as a shortcut to teaching everyone
in this region about licenses and
approvals. By doing everything legally,
it will be better for all of us.”
Three subject categories will break down
into nine 60 to 75-minute seminars that
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of the world and a
wonderfully kept secret.
The country is beautiful,
the people are friendly,
the food is great and
a four-star hotel
is incredibly reasonable.”
– John Maloney, IMGL
Conference Chairman

casino gaming in a region. The global
regions discussed will be:
The United Kingdom - Tony Coles,
Jeffrey Green Russell Solicitors, United
Kingdom, will moderate a panel that
assesses the capital markets, taxes and
the new Gambling Commission in the
U.K.
Transatlantic Developments - As more
jurisdictions legalize gaming, more
companies supplying their casinos will
seek opportunities to expand their own
businesses. Robert Stocker, Dickinson
Wright, PLLC, USA, will lead a discussion to offer advice on how to deal with
legal, cultural, language, regulatory and
practical global operating and partnering issues.
EU Developments - The European
Union (EU) continues to grow, presently numbering 25 countries. Philippe
Vlaemminck, Vlaemminck & Partners,
Belgium, will moderate a seminar that
addresses the common interests and
concerns within the EU nations, and
how countries outside Europe affect
them. Panelists will also include speakers from France and Germany.
Gaming Regulation and Compliance in
Slovenia and Central Europe - That
region of the world has undergone huge
economic, political and legislative
changes over the last several years. Joc
Pececnik will lead a conversation about
the current and future scenario for gaming in Slovenia, Croatia, Hungary and
other neighboring Central European
countries. Pececnik hopes to emphasize
the need to prioritize strict licensing
and approval.
North American Developments - In
both the United States and Canada,
commercial, Native American and First
Nation Canadian casinos are flourishing. However, there are also inherent
opportunities as well as pitfalls. Frank
Catania, Catania Consulting Group,

Inc. USA, will convene a panel that evaluates both the positives and the negatives of rapid expansion. The session
will also update the latest developments
on the American Gulf Coast region, following the devastation from Hurricanes
Katrina and Rita.
Gaming Regulation in Spain - This
panel will take a close look at gaming
developments and operations in Spain.
The members of the panel are still to be
determined.
TECHNOLOGY REPORTS: The innovations of the 21st century mean new
technology and equipment operations.
The Internet has introduced new opportunities for a global market, but also
raises questions about how to keep it
safe, honest and regulated. Two workshops will examine these issues:
Technical Review - As casinos become
more automated, technology offers
opportunities to streamline operations
and maximize profitability. However,
the same technology constantly tests
regulators’ abilities to guarantee their
invulnerability to fraud and cheating,
while maintaining the integrity of the
games. Tony Cabot, Lewis & Roca, USA,
will moderate a panel of security, surveillance and technical experts, who
will speak of the modern challenges.
Internet Gaming Review - How does this
controversial topic “play out” throughout the world? Which countries support
Internet gaming and which countries

oppose it? What is the latest on the US
position, and how is the new U.K.
Gambling Commission approaching
online gaming? IMGL President Michael
Lipton will moderate a timely panel that
includes Frank Catania, Tony Coles, Vic
Gallo, In-house Counsel for Youbet.com
and Andre Wilsenach, Alderney
Gambling
Control
Commission,
Channel Islands.

advice for expediting the licensing and
approval process.

“I see [the conference]
as a shortcut to
teaching everyone in
this region about
licenses and approvals.
By doing everything
legally, it will be better
for all of us.”
– Joc Pececnik, Owner,
Elektroncek Group

COMPLIANCE: The final seminar session will be a comprehensive discussion
of compliance issues around the world,
led by Nick Casiello, Fox Rothschild
LLP, USA. Diverse jurisdictions channel
their due diligence efforts on different
issues, and this workshop will explain
and question what priorities and standards specific regulators set. Anyone
operating or selling to a multitude of
jurisdictions should find invaluable

European jurisdictions often take a closer look at the machines and their software. “Most countries in Eastern Europe
focus on technology compliance, while
the American jurisdictions establish
rules and regulations to keep the bad
guys out,” Maloney says.
Pececnik learned firsthand how rigorous
the personal investigation is in the U.S.
He feels that compliance, financial
accountability and regulation are especially important now since Slovenia
joined the European Union in 2005.
“Everyone is interested in compliance
and regulations. We were the first from
this part of the world to apply for licensing in Nevada, and I learned quite a bit
about the process worldwide. The high
gaming standards are a clear example of
doing it right,” Pececnik says.
The two-day seminar agenda will end
with a membership meeting on Friday
afternoon, leaving registrants and their
guests with a free weekend to enjoy the
hospitality of Slovenia and its people.
Registration information and hotel
booking forms may be obtained from
the IMGL website at www.gaminglawmasters.com. The site has a special link
to the Slovenia convention and all relevant information. A discounted rate
for all members, government attendees and industry members is available
until May 15.

For further information, contact Mariah
Echele at mariah@rivercitygroup.com, or
call the River City Group, 205 South Main
Street, St. Charles, MO, USA 633012804; 001-636-946-0820 (phone); 001636-946-0566 (fax).
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Indian Gaming Law and Policy:
An Introduction
By Kathryn R.L. Rand & Steven Andrew Light

Editor’s note:
This article is excerpted from Kathryn R.L.
Rand & Steven Andrew Light’s Indian
Gaming Law and Policy (Carolina
Academic Press, 2006). Casino Lawyer
readers receive 20% off the list price for this
book. Contact Carolina Academic Press to
order: http://www.cap-press.com/books/
1432, or phone (919) 489-7486 (please
dial 0 if you are calling to purchase a book).

In little more than two decades, Indian
gaming has become big business in the
United States. Generating nearly $20
billion in 2005, tribal gaming accounts
for about a fifth of the gambling
industry nationwide, and it continues
to grow.
The growth of Indian gaming is only
part of the ever-expanding legalized
gambling industry. Today, Americans
can place bets on dog and horse races in
43 states, buy lottery tickets in 40 states,
gamble for charity in 47 states, and play
at commercial casinos in 11 states. All
but two states, Utah and Hawaii, permit
some form of gaming. And across the
U.S., 30 states are home to more than
400 tribal gaming operations. As the
National Gambling Impact Study
Commission concluded in 1999, “The
United States has been transformed
from a nation in which legalized gambling was a limited and a relatively rare
phenomenon into one in which such
activity is common and growing.”1
Tribal gaming differs from commercial
gambling in that it is conducted by tribal governments, making it more akin to
state lotteries than commercial casinos
or charitable gambling. There is wide
variation in Indian gaming venues from
tribe to tribe, and from state to state.
Not all tribes game, of course, and not
all tribal casinos are successful financial
ventures. Indian gaming encompasses a
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wide range of reservation casinos, from
modest and marginally profitable rural
bingo halls to hugely profitable Las
Vegas-style casino-resort complexes
near major metropolitan areas. For
every tribal gaming facility that earns
over $100 million annually, there are
three that generate less than a tenth of
that amount, often just enough to keep
the casino open and to fund a handful
of essential public services for tribal
members.2 Tribes in five states each
operate just one gaming facility. By contrast, 53 tribes in California alone run
55 casinos. Along with the fact that tribal gaming is public gaming, this diversity complicates the administration of
Indian gaming.
As states, tribes, and the federal government struggle with regulating a booming industry within the complicated
context of tribal sovereignty, Indian
gaming raises substantial questions of
law and public policy that may not have
easy answers. Given the increasing
importance of answering these questions with the best information available, it is imperative that practitioners,
policymakers, and the public have accurate and complete information about
the laws and policies that shape Indian
gaming today. The breadth and complexity of the legal, regulatory, and policy environments in which Indian gaming occurs on a tribe-by-tribe and stateby-state basis against the background of
the complicated history of federal
Indian law and policy and tribal-state
and tribal-federal relation, can be both
perplexing and daunting. Yet mastery of
these areas is just what is — or should be
— expected of practicing attorneys, tribal, state, or federal regulators, and policymakers of all stripes, as well as students and anyone else seeking fluency
in the nuances of Indian gaming law
and policy.
In our most recent book, Indian Gaming
Law and Policy (Carolina Academic

Press, 2006), we provide a compreh
sive description of the law and po
surrounding tribal gaming, as well
synopses of key current issues in
field. From the history of tribal gam
to landmark U.S. Supreme Court d
sions to regulatory schemes under fed
al law to the political realities of trib
state interactions over controver
issues, the book contains a full a
accessible account of Indian gaming
and policy.

What Is Indian Gaming?

Stated simply, Indian gaming is gam
conducted on tribal lands by feder
recognized tribes. When federal Ind
policy shifted in the latter twenti
century to tribal self-determination a
economic self-sufficiency, a few tri
experimented with high-stakes bin
halls as a means of raising revenue.
the fledgling Indian gaming indus
grew, tribes and states vied for regula
ry authority over reservation casin
The Indian Gaming Regulatory Act
1988 (IGRA) grew out of a political co
promise between state and non-Ind
gaming interests in controlling
spread of gambling on the one ha
and tribal and federal interests in ef
tuating reservation economic devel
ment on the other.3

Indian gaming is subject to a uniq
and complex federal regulatory schem
involving layers of federal, state, a
tribal regulation. Through IG
Congress established a federal in
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National Gambling Impact Study Commission, Final Re
(1999), 1-1, http://govinfo.library.unt.edu/ngisc/index.h
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According to the National Indian Gaming Commission, in
43 tribal gaming facilities earned $100 million or more, wh
130 earned $10 million or less. NIGC, “Tribal Gaming Reven
http://www.nigc.gov/nigc/nigcControl?option=TRIBAL_
REVENUE.

3

For a critical treatment of IGRA’s compromise, see Steve
Andrew Light and Kathryn R.L. Rand, Indian Gaming an
Tribal Sovereignty: The Casino Compromise (Lawrence, KS:
University Press of Kansas, 2005).

pendent regulatory agency, delegated
regulatory power to the states, and set
the terms for tribal regulation of gaming. In the decade and a half since
Congress enacted IGRA, states and
tribes alike have challenged the statute’s
constitutionality and have litigated its
murkier provisions. The National Indian
Gaming Commission and the federal
Secretary of the Interior have promulgated extensive and detailed regulations. Accordingly, the law of Indian
gaming has grown only more complex
since IGRA’s passage.

shifted from whether tribal gaming
enterprises comply with applicable law
to whether tribal gaming itself – legal or
not – is a desirable political outcome.
Throughout the U.S., states and tribes
have struggled to balance their respective interests in Indian gaming, sometimes working as partners pursuing
shared policy goals, other times locking
horns in political and legal battles. As
IGRA’s policy implications have played
out, tribal-state negotiations have
expanded to include such topics as
relinquishment of tribal treaty rights

The Interactive Roles
of Law and Politics
Practitioners in the field must navigate
federal laws and regulations, both civil
and criminal, concerning tribal recognition and tribal lands, the types of gaming allowed on reservations, use of gaming revenue, negotiation of tribal-state
agreements governing casino-style gaming, management contracts, minimum
internal control standards, financial
reporting requirements, and excise
taxes, to name just a few. Tribal laws and
regulations, specific to the tribal government operating the gaming facility, may
cover many of the same topics, as well
as a number of additional subjects,
including employee and vendor licensing, minimum age requirements, liquor
laws, environmental standards, employment benefits, hiring preferences, and
background checks. State law, too, is relevant, ranging from gubernatorial
authority under a state constitution to
negotiate tribal-state compacts required
by IGRA to the scope of gambling permitted by public policy to food safety
standards and workers compensation
schemes. In short, an incredibly wide
range of law applies to Indian gaming.
Law is not the only force at play, as
Indian gaming has been shaped as
much by politics as by applicable law.4
IGRA also necessitates and governs tribal, state, federal, and even local intergovernmental relations. As a practical
matter, therefore, IGRA created the
terms under which the politics of Indian
gaming have played out over the last
decade and a half. Indeed, following the
Supreme Court’s 1996 invalidation of
one of the IGRA’s enforcement mechanisms, Indian gaming policy has
evolved through political compromise
as much as through litigation and law
reform.5 In the past several years, policymakers’ concerns appear to have

Tribal gaming differs
from commercial
gambling in that
it is conducted by tribal
governments, making
it more akin to
state lotteries than
commercial casinos or
charitable gambling.

and
revenue-sharing
agreements.
Whether such provisions fairly are
included under IGRA often is overshadowed by the necessity of political compromise. States have been successful in
demanding concessions from tribes and,
in some cases, thwarting tribes’ efforts
to start or expand gaming enterprises,
while tribes, for their part, have wielded
increasing political clout based largely
on the economic benefits of Indian
gaming to non-Native communities,
through state and local elections and
voter initiatives.

Today a myriad of political actors cre
implement, and enforce the law and p
icy governing tribal gaming. With regu
tory authority stemming from the fed
al government, 30 states, and some 2
tribes, it may be impossible to gather
applicable law between the covers o
single volume. Instead, in this book
discuss the major parameters of Ind
gaming law and policy – landmark U
Supreme Court cases, current fed
statutes and regulations, case law fr
federal and state courts, public po
considerations, key political actors a
their authority and influence – as wel
guidance in conducting legal resea
and navigating politics in the area.

As the industry grows and changes, o
conclusion is clear: Indian gaming, p
haps more so than any other legal
political issue facing tribes in the
half-century, is a subject of ever-incre
ing public policy debate.

Tribal Sovereignty

Indian gaming is fundamentally dif
ent than most forms of gambling, fr
church bingo nights to the slots at
Vegas’ Bellagio Hotel and Casi
because it is conducted by tribal gove
ments as an exercise of their sovere
rights. Tribal sovereignty — a histori
ly rooted doctrine recognizing trib
inherent rights as independent natio
preexisting the United States and
Constitution —- is the primary legal a
political foundation of federal Ind
law and policy and thus, Indian ga
ing. Yet the legal doctrine of tribal s
ereignty is perhaps the most misund
stood aspect of tribal gaming. This
large part is due to the convoluted bo
of federal Indian law and resultant p
lic policy that has shaped the doctr
over the course of more than 200 ye

Native American tribes have a spe
status outside as well as within
American federal system that is, un
federal law, defined and circumscri
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See Kathryn R.L. Rand, “At Odds? Perspectives on the L
and Politics of Indian Gaming,” Gaming Law Review 5
(2001): 297.
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Seminole Tribe v. Florida, 517 U.S. 44 (1996).

6

It is important to understand that the federal legal doct
is not the only, and certainly not the best, definition of
sovereignty. A broader and more accurate definition, ro
in tribal rather than U.S. legal and political conception
that tribal sovereignty is tribes’ inherent right of selfdetermination, with legal, political, cultural, and spiritu
dimensions. For a thorough treatment of Indian gamin
centered on indigenous perspectives on tribal sovereign
see Light and Rand, Indian Gaming and Tribal Sovereignty
The Casino Compromise.
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by the historical development of the
legal and political doctrine of tribal sovereignty. In essence, the modern legal
doctrine means that the U.S. recognizes
tribes as independent sovereign nations,
and their location within the boundaries of a state does not subject them to
the application of state law, yet they are
subject to Congress’ asserted plenary
power and bound by the trust relationship between the federal government
and tribes. Tribes therefore have a
unique semi-sovereign status under federal law, and accordingly may be regulated by Congress.6
As they establish and delimit the law
and policy of Indian gaming, the peculiarities of this situation are relatively
obvious, but seldom noted. Tribal governments’ right to conduct gaming on
reservations stems from their status as
preconstitutional sovereign nations.
IGRA, however, creates a set of limitations on tribes’ sovereign right. In particular, under IGRA, tribes that choose
to game must submit to federal and, for
casino-style gaming, state regulation.
Thus, Congress has mandated that
those tribes that choose to open casinos
must compromise their inherent sovereignty in order to pursue gaming as a
strategy for reservation economic development. But far beyond Congress’s
intentions as represented by IGRA, subsequent legal developments have dramatically increased the political power
that states wield over tribal gaming.

Gambling Law and Policy
The legalization of gambling in most
jurisdictions has not diminished the
intense government scrutiny of the
industry. Government at the tribal, federal, state, and local levels retains an
extensive regulatory role over legalized
gambling, deciding what forms of gambling are allowed, where and when
games may be conducted and under
what conditions, who may work for or
own a gambling establishment, and
who may gamble. Although complex
and varied, gambling regulations share
two key social-control functions: ensuring the integrity of the games and preventing the infiltration of organized
and common crime. Regulatory
schemes also are intended to facilitate
common economic development goals
related to gambling enterprises, such as
revitalization of local and regional
economies, job creation, and generation
of tax revenue.
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At the federal level, Congress has enacted a number of far-reaching statutes
concerning gambling, including the
Johnson Act, which prohibits the illegal
possession or interstate transportation
of “gambling devices,” the Wire Act,
which prohibits the use of wire communications to transmit bets, the
Racketeering Influenced and Corrupt
Organizations Act, which combats the
infiltration of organized crime in interstate commerce, including gambling,

As states, tribes, and the
federal government
struggle with regulating
a booming industry
within the complicated
context of tribal sovereignty, Indian gaming
raises substantial
questions of law and
public policy that may
not have easy answers.
and, of course, IGRA, which regulates
tribal gaming.
States and localities, with the broadest
authority to regulate gambling within
their borders, have extensive laws and
regulations
governing
gambling.
Nevada’s and New Jersey’s regulatory
schemes serve as somewhat divergent
prototypical models for state regulation.
The Nevada model “seeks to maximize
economic benefits of gaming, and
allows the industry to meet market
demands with little regulatory involvement,” while the New Jersey model
“focuses on the potential negative
impacts of gaming, and establishes a
comprehensive regulatory framework
that strictly governs virtually every

aspect of the business.”7 Variants of
these models govern the proliferation of
riverboat and commercial casinos,
sports books, and state lotteries across
the U.S.
To a large extent, state and local gambling laws simply do not apply to
Indian gaming. Tribal sovereignty and
Congress’ constitutional authority place
regulatory power over Indian gaming
primarily with the tribes and federal
government. But state interests are not
absent from Indian gaming – far from it.
As we discuss in detail throughout the
book, states play a key part in determining the size and scope of tribal gaming.
The states’ growing role is a product of
congressional delegation through IGRA,
judicial interpretation, and the variable
and highly politicized nature of tribalstate relations governed by the convoluted law and policy of Indian gaming.
The law and policy of Indian gaming is
complex and complicated, filled with
intricacies that are difficult to grasp.
Because of its foundation in tribal sovereignty and federal Indian law, tribal
gaming law and policy is grounded in
concepts that may be unfamiliar to
practitioners, policymakers, and the
public. Even a detailed understanding of
IGRA is insufficient to comprehend the
wide range of political strategies and
actors that may influence policy outcomes. Practitioners and policymakers
must be cognizant of underlying law as
well as political realities in negotiating
the ever-changing terrain of this complex field.
The following is an excerpt from
Kathryn R.L. Rand & Steven Andrew
Light's book, "Indian Gaming Law and
Policy." The publisher, Carolina Academic Press has agreed to give Casino
Lawyer readers a 20% discount by mentioning the Casino Lawyer.
Kathryn R.L. Rand (rand@law.und.edu) is
the Floyd B. Sperry Professor and Associate
Dean for Academic Affairs at the University
of North Dakota School of Law. Steven
Andrew Light (steven_light@und.nodak.edu)
is an associate professor of political science
and public administration at the University
of North Dakota. They are the co-directors
of the Institute for the Study of Tribal
Gaming Law and Policy www.law.und.
nodak.edu/npilc/gaming/index.php).

7

Cory Aronovitz, “The Regulation of Commercial Gaming,”
Chapman Law Review 5 (2002): 190.

California Card Clubs
By John Maloney and Robert Tabor

Limited forms of gaming have existed
in California since the Gold Rush.
California currently has several forms
of legal gaming including card clubs,
parimutuel wagering, state lottery,
charitable games, and tribal casinos.
In the past decade, the amount of
gaming conducted in California has
increased dramatically and it is now
one of the largest states in terms of
total gaming revenue. Nearly all of
California’s growth in gaming revenues in the past decade can be traced
to the advent of Nevada-style tribal
casinos as authorized under the 1999
Tribal-State Compacts. California currently has more gaming tribes than
any other state.
This article will focus on California card
clubs, also known as card rooms. Card
clubs have existed in California as long
as California has been a state. The oldest continuously operating card club is
the California Grand Casino located in
Pacheco, California that opened its
doors in 1854 as the Woodford Hotel
and Saloon. Unlike in gaming states
such as Nevada and New Jersey,
California State law did not specifically
authorize but neither did it prohibit
card clubs. In fact, until 1997,
California did not have a state regulatory system in place to regulate the card
clubs. Prior to 1997, the clubs were subject only to minimal regulation by
cities and counties that relied on their
police powers to license and restrict
card room operators.
As recently as 1998, there were over 176
card clubs operating 1,473 tables. Now
there are only 90 card clubs operating
approximately 1,500 tables with the
vast majority of tables in southern
California. While the number of card
clubs has continued to decline, the
number of card tables has increased.
Older, smaller card clubs have closed
while some card clubs in metropolitan
areas have, within limits, expanded. In

fact, many card clubs are thriving since
they are frequently located in or near
urban centers and are well situated to
compete with the tribal casinos that are
generally located some distance from
the state’s major metropolitan areas.
Notwithstanding the recent popularity
of poker, the ability of the California
card room industry to expand is severely
constrained
by
state
law.
Commencing on January 1, 1996
California imposed a moratorium on
the establishment of new card clubs
and the expansion (within certain
parameters) of existing card clubs. (SB
100 (Maddy, Chapter 387, Statutes of
1995). The moratorium was originally
set to expire December 31, 1998, but
the Legislature has repeatedly extended
it and the moratorium is currently
scheduled to remain in effect until
January 1, 2010.

GovernmentAuthorized Gaming
Card clubs were historically prevented
from conducting only card games that
were not specifically prohibited by state
law. The California Penal Code at
Section 330 et seq. specifically prohibits
banked and percentage card games. The
card club operator may only conduct
games in which it has no stake in the
outcome. The players play against
themselves and the card club operator
collects a fee. The Penal Code also prohibits certain named games such as
twenty-one, roulette, monte and faro.

Forms of Regulation
Not until the California Legislature
passed and the Governor signed the
Gambling Control Act in 1997 that is
set forth in California Business &
Professions Code §19600 et. seq. (the
Act), did California begin to seriously
regulate the card clubs. The Act, together with California Penal Code §330 et.

seq. and the state constitution, provides
the authority by which the state may
regulate the card clubs. State regulation
includes, for example, approval of the
types of non-house banked games available, card club reporting requirements,
owner and operator licensing requirements. The Act sets forth a bifurcated
system
between
the
California
Gambling Control Commission and the
California Department of Justice,
Division of Gambling Control. Due to
vague language in the Gambling
Control Act, there is some overlap
between the authority vested in both
the Commission and the Division.
Generally however, in the California
gaming regulatory system the Division
of Gambling Control is considered the
investigative and enforcement arm and
the Commission is considered the
licensing arm.
The California Gambling Control
Commission (“Commission”) consists
of five members appointed by the
Governor who are subject to confirmation by the Senate. The Executive
Director of the Commission oversees
the approximately 50 employees of the
five divisions of the Commission. The
five divisions of the Commission are (1)
Support Services, (2) Licensing, (3)
Compliance, (4) Legislative & Public
Interest, and (5) Legal.
The Commission sets policy, issues regulations, issues gaming licenses after
receiving the recommendation of the
Division of Gambling Control and acts
on other gaming related matters that
may come before the Commission. The
Commission, in cooperation with
California gaming Tribes, also has regulatory oversight over Tribal gaming as
set forth in the 1999 Tribal-State
Compacts.
The Division of Gambling Control
(“Division”) is headed by a Director and
a Deputy Director that oversee a staff of
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approximately 150 employees that
make up the different departments
within the Division. The staff of the
Division is primarily made up of analysts and special agents. The analysts are
comprised of individuals with accounting or financial backgrounds and are
responsible for investigating the applicant’s current financial status, past
financial activities, and overall business
integrity. The special agents are certified
peace officers that are responsible for
investigating the applicant’s background, general reputation and personal and business relationships. The
Division conducts background and
financial investigations of applicants for
gaming licenses, work permits and registrations. The Division also monitors
card clubs throughout the state to
ensure compliance with all state gambling laws.
Finally, local law enforcement agencies
have concurrent jurisdiction for the
issuance of special business permits
authorizing card clubs, to issue work
permits and to enforce state gambling
laws. The local ordinances that permit
card club operations establish the types
of non-house banked games that may
be played, the fees that the players may
be charged, hours of operation, and the
fees and taxes the card club must pay
the local jurisdiction. An interesting distinction between the local jurisdictions
and the state is fees paid to the state pay
only for regulation of the card club
industry. Fees and taxes paid to local
jurisdictions pay not only for regulation, but for some local jurisdictions
card club fees can constitute a large portion of the jurisdiction’s general fund.
For
instance,
a
Little
Hoover
Commission report on California Card
Clubs dated April 29, 2002 includes a
chart that indicates the city of Bell
Gardens, California derives over 50% of
its General Fund Revenue from fees paid
by the Bicycle Club card club casino.

Gaming Permitted
in California Card Clubs
As opposed to the law in Nevada that
prohibits all gambling unless authorized
by law, California law permits gambling
except where prohibited. Prior to passage of the Act, the card clubs were permitted to operate because there was no
state law prohibiting them. Prohibitions
on the play of certain games and types
of games is set forth in the California
Penal Code §330 that states “Every per-
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son who deals, plays, or carries on,
opens, or causes to be opened, or who
conducts, either as owner or employee,
whether for hire or not, any game of
faro, monte, roulette, lansquenet, rouge
et noire, rondo, tan, fan-tan, seven-anda-half, twenty-one, hokey-pokey, or any
banking or percentage game played
with cards, dice, or any device, for
money, checks, credit, or other representative of value, and every person
who plays or bets at or against any of
those prohibited games, is guilty of a
misdemeanor…”.
The Act, along with Commission regulations, sets forth the conditions under
which “controlled games” may be
played at licensed card clubs. Section
19805(f) of the Act adopts the Penal
Code definition of a “controlled game”
set forth in Penal Code §337j(e)(1) as
“any poker or Pai Gow game, and any
other game played with cards or tiles, or
both, and approved by the Division of
Gambling Control, and any game of
chance, including any gambling device,
played for currency, check, credit, or
any other thing of value that is not prohibited and made unlawful by statute or
local ordinance.”
In other words, state law permits card
clubs to offer games such as non-house
banked card games and Asian style card
and tile games. Each card club must
receive specific approval by the Division
before it may offer for play any controlled game. (Title 11 CCR Div. 3
§2070). There is an application process
for approval of new games and vendors
of such games are advised to utilize
experienced counsel to assist in submitting their games for approval to help
ensure their games are not denied.
Notwithstanding Division approval of a
game for play, a card club may not offer
for play any controlled game that is prohibited by local ordinance. In addition,
card clubs are not permitted to offer for
play slot machines or similar gaming
devices since the California Penal Code
specifically prohibits the ownership of
other than antique slot machines (See
Penal Code §330(b)). An antique slot
machine is a device over twenty-five
years old (P.C.§330.7(a)).
As indicated above, specific rules on the
types of games permitted in a card club,
the fees to be charged, bet limits and
various other activities are subject to the
local ordinance authorizing card club

gaming. By regulation the Division has
promulgated a list of rules with which
the card clubs must comply. These may
be found at Title 11 CCR §2070. They
include the requirement that the card
club: provide “notice of the fee collection rates” (§2070(d)); “collect applicable fees from all players at the table
prior to the start of play” (§2070(e));
and make available “a printed list of the
rules of play for each gaming activity
offered” (§2070(f)).

Licensing
There are four basic licenses or work permits required of individuals and entities
involved in the card club industry.
Every owner, lessee or employee who
owns, operates or is employed in a card
club “carrying on any controlled
game…shall apply for…a valid state
gambling license, key employee license,
or work permit”. (Business & Professions
Code §19850). In addition, the owners,
players and other employees of third
party providers of proposition player
services are currently required to be registered with the Commission and such
registration is to transition to a licensing
requirement by July 1, 2007 (Title 4
CCR §12220 et. seq.). Unless there is a
statutory or regulatory exception, each
person required to be licensed must be
licensed prior to “engaging in the activity or occupying the position with
respect to which the license is required”
(B&P §19855).
As with most other commercial gaming
jurisdictions, California law has an
absolute requirement that individual
owners of card clubs must be licensed
(B&P §19851). Where licensing can be
more problematic is when the card club
is owned by an entity such as a corporation or partnership. For instance, not
withstanding that a corporation may be
publicly traded, “each officer, director
and shareholder, other than a holding…company, of the owner” must be
licensed (B&P §19852(a)). This effectively precludes many privately held
corporations with numerous shareholders, and certainly excludes publicly traded corporations, from entering into the
California card club industry.
An exception to the requirement that all
officers, directors and shareholders must
be licensed to own a card club is made
for both publicly traded racing associations and qualified racing associations
as defined in B&P§19805(cc) and (dd).

These are companies that are publicly
traded, or owned by a publicly traded
company, and are licensed to conduct
horse racing and simulcast wagering.
The Act also provides an additional
interesting exception for the publicly
traded horse racing companies.
The Act, at B&P §19858(a), prohibits
ownership of a card club by a person “if
the person, or any partner, officer, director or shareholder of the person has any
financial interest in any business…
engaged in any form of gambling prohibited by Section 330 of the Penal
Code, whether within or without this
state.” In other words, a person or company engaged in casino-style gambling,
i.e., slot machines, anywhere is not permitted to be licensed to own a
California card club. However, subsection (b) of B&P §19858 specifically
exempts publicly traded horse racing
companies from this exclusion.
Finally, most commercial gaming jurisdictions in North America provide an
exception to their gaming licensing
requirements for registered banks and
other institutional investors. However,
California does not provide that exception to any card club owners other than,
once again, the publicly traded horse
racing companies.
The exceptions provided to the publicly
traded horse racing companies result in
interesting anomalies in the California
regulatory scheme. A publicly traded
company may own a horse racing track
and a card club. That same publicly
traded company may also own a casino
outside the state. Because it owns a racetrack, the publicly traded company is
able to limit the licensing of its shareholders to only those who own five percent (5%) or more of its outstanding
shares and its institutional investors
need not be licensed. However, because
of the requirement that all shareholders
of a card club owner must be licensed, a
publicly traded company that does not
have any ownership interest in
California horse racing is effectively
prohibited from operating in the
California card club industry.
The Act also imposes broad licensing
requirements on forms of card club
ownership other than corporate. If the
card club is owned by a partnership,
“then every general and limited partner
of, and every trustee or person, other
than a holding or intermediary compa-

ny, having or acquiring a direct or beneficial interest in, that partnership
owner” must be license (B&P
§19852(d)).
If the owner is a trust, the trustee is
required to be licensed, but the
Commission has discretion over
whether to license the beneficiaries
(B&P §19852(e)).

Many card clubs
are thriving since they
are frequently located
in or near urban
centers and are well
situated to compete
with the tribal casinos
that are generally
located some distance
from the state’s major
metropolitan areas.
For all other business organizations that
may own a card club, then “all those
persons as the Commission may
require” must be licensed (B&P
§19852(f)).
Section 19852 has two final catch-all
provisions. Section 19852(g) requires
licensure of “each person who receives,
or is to receive, any percentage share of
the revenue earned by the owner from
gambling activities.” Section 19852(h)
permits the Commission to license
“every employee, agent, guardian, personal representative, lender, or holder of
indebtedness of the owner who, in the
judgment of the Commission, has the
power to exercise a significant influence
over the gambling operation.”

The Commission also requires key
employees to be licensed. A key employee is defined as:
“any natural person employed in the operation of a gambling enterprise in a supervisory capacity or empowered to make discretionary decisions that regulate gambling
operations, including, without limitation,
pit bosses, shift bosses, credit executives,
cashier operations supervisors, gambling
operation managers and assistant managers, managers or supervisors of security
employees, or any other natural person designated as a key employee by the division
for reasons consistent with the policies of
this chapter” (B&P §19805(t)).
Key employees must meet all of the
qualifications required for a state gambling license and, in addition, must be
residents of the state (B&P §19854).
Either the Commission or the local
jurisdiction will issue work permits to
any person employed in a card room as
a dealer, waiter, waitress, floor, security
count room, cage, collection, surveillance, secretary, or data-processing personnel and any other person whose
employment duties require or authorize
access to restricted card room areas.
Card clubs, in California and elsewhere,
frequently make use of what are known
as “third-party proposition players” in
order to keep card games interesting for
their clientele. Third-party proposition
player services are defined in Title 4
California
Code
of
Regulations
§12200(b)(28) as “services provided in
or to the house under any…agreement
with the house, which services include
play as a participant in any controlled
game that has a rotating player-dealer
position…”.
Similar to proposition players, and the
companies for which they work, are
gambling businesses that “engage the
services of employees or independent
contractors, or both to participate in the
play of any controlled game that has a
rotating player-dealer position…” (Title
4 CCR §12220(b)(11).
The regulation of both third-party
proposition players and gambling businesses only became effective in
December 2004. The state is commencing regulation of both by requiring
them to register with the Commission
and those registrations are to be converted to licenses by July 1, 2007. The
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four key categories of required licenses
for both proposition players and gambling businesses are: 1) Primary Owner;
2) Owner; 3) Supervisor; and 4) Player
(Title 4 CCR §12200(b)12)(A) and
§12220(b)(13)(A)). The distinction
between “Primary Owner” and “Owner”
should be understood. An Owner is
defined in Title 4 CCR §12200 and
§12220 to include: (A) A sole proprietor,
corporation, partnership, or other business entity that provide[s] [either] thirdparty proposition services or conducts a
gambling business; (B) Any individual
specified in Business and Professions
Code section 19852, subdivisions (a)
through (h), and (C) Any funding
source. However, a Primary Owner only
encompasses definition (A) of Owner.
In addition, all employees of both thirdparty proposition players and gambling
businesses must wear a badge issued by
the Commission when working in a
card room.

Qualifications
Character
No person will be licensed by
the California Gambling Control
Commission unless he is of good character. The Commission will consider
whether the applicant has a reputation
for honesty and integrity, whether his
prior activities, reputation, habits and
associations will pose a threat to the
state or to the effective regulation of
controlled gaming. The burden is on the
applicant to establish it qualifies for a
gaming license.

Financing
Every lender or other source of funds of
licensee may be required to be licensed
or found suitable by the Commission.
Also, the card room must have adequate
financing available to protect the public’s health, safety and welfare, must
maintain an insured account in an
amount not less than the total value of
the chips used by the card room and an
insured account in an amount not less
than the monies patrons have on
deposit with the card room.

Business Competency
The applicant must have sufficient experience or have sufficient qualified personnel to operate the proposed operations.
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Location
As indicated above, card clubs are only
permitted in California cities and counties that had authorized legal gaming
within their boundaries prior to January
1, 1996. The moratorium on the expansion of card room gaming is currently
scheduled to remain in effect until
January 1, 2010.

Applications
Card Clubs
Each applicant and their spouse who
has a community property interest in a
card room must submit a one page
Application for a State Gaming License
along with Supplemental Applications
and Attachments.
The Supplemental Information for State
Gambling License application is a 26page comprehensive personal history
and financial application that must be
submitted by sole proprietors, individuals with a partnership or corporate interest, trustees, trustors, beneficiaries, and
“other” applicants. This application
provides basic personal information on
an individual such as a photograph,
marital history, identification of family
members, educational background, military information, employment history,
past residences, references, business
interests, gaming licensing history, general gaming business history, criminal
history, civil litigation history, bankruptcy information, income information, statements of assets and liabilities
along with supporting schedules.
Corporations, partnerships, trusts, limited liability companies and etc. must
submit an 18 page application that
describes the business and discloses its
ownership, assets and liabilities.
The owner of the card room must also
submit a 16 page supplement that will
disclose information such as the type of
ownership, hours of play, whether
proposition players are under contract,
the number of tables available and
financial information on the card room.
Where it is an entity application, a duly
authorized officer of the entity must
sign a statement affirming that the
application truthfully and accurately
discloses all the information requested
and releases the State of California and

its gaming agents from all lawsuits or
other claims that arise out of the investigation. The applicant must also file
copies of tax returns, balance sheets and
income statements for the last three (3)
years, all bank and investment account
statements for the past eighteen (18)
months, articles of incorporation or
equivalent, and an organization chart.
Key employees are required to submit a
24 page supplemental information
application that, again, is a comprehensive application inquiring into the key
employees’ personal and work history as
well as his finances. As with all the foregoing applicants, tax returns, bank
statements and etc. are required in addition to fingerprint cards.

Proposition Players/Gambling
Businesses
Prior to the Commission approving the
use of proposition players in a card
room, the proposition player company
must submit its contract with the card
room to the Division along with the one
page application for said approval.
Each owner, officer, director, shareholder, partner, member and sole proprietor
of a proposition player or gambling
business must submit the 29 page Level
III supplemental information application. This application is substantially
similar to the supplemental information
application for a State Gambling License
as it requires information on an individual such as a photograph, marital history, identification of family members,
educational background, military information, employment history, past residences, references, business interests,
gaming licensing history, general gaming business history, criminal history,
civil litigation history, bankruptcy information, income information, statements of assets and liabilities along with
supporting schedules.
Each supervisor of a proposition player
must submit the 29 page Level II
Supplemental Information application.
This form is very similar to the Level III
application for owners.
Substantially every other employee of
proposition players and gambling businesses must submit the 9 page Level I
Supplemental application. This form
limits its questions to personal and
criminal history information.

California Gambling
Control Commission

California Gambling
Control Commission

California Gambling
Control Commission

The Division applications described
above
are
submitted
to
the
Commission. The Commission reviews
the application(s) and then submits the
application(s) to the Division so it may
conduct the background investigation.

Generally, the Commission does not
conduct background investigations. The
Commission relies on the investigations
conducted by the Division. If necessary,
the Commission will ask the Division to
conduct a further investigation in order
to make its determination. The
Commission also has the discretion to
conduct further investigation of the
applicant independent of the Division.

After receipt of the recommendation by
the Division, the Commission will conduct a hearing to consider the application. Typically, the Commission holds
two (2) public meetings a month. The
Commission will accept or reject the
Division’s recommendation for or
against licensing of the applicant. At
such a meeting, the applicant has
an opportunity to publicly discuss
and make comments regarding the
Division’s recommendation and the
Commission’s decision.

Investigation
California Division
of Gambling Control
The investigation conducted by the
Division is a Nevada-style investigation.-The Agents and Auditors will travel to
the applicant’s place of business, conduct
interviews, review records and thereafter
will write an investigative report based
on the findings of the investigation. The
investigation can take months, even
years to complete based on the complexity of the applicant. As with any other
gaming regulatory body, the Division is
looking for complete, accurate and truthful applications. The Division has experienced law enforcement personnel with
vast knowledge and extensive resources.
The transition from pure law enforcement officers to experienced gaming regulators is in progress. There is a learning
curve and a transition period from conducting criminal investigations to conducting regulatory investigations. It
begins with understanding the fact that
the investigation is not criminal in
nature and the goal is not to prosecute
the applicant. The applicant is asking to
be investigated and is paying for the cost
of the investigation. The applicant signs
a waiver allowing the regulator access to
all personal records. The investigation
need not be adversarial, but instead
should focus on open communication
and cooperation between the regulator
and applicant.
The tolerance level for even minor errors
is low. Strict review of all submissions,
close attention to detail and erring on
the side of providing too much information during the investigative process is
imperative and will be well received by
the agents and auditors.

1 A “Nevada-style investigation” is a term of art that refers to an
exhaustive, thorough and invasive gaming regulatory investigation.

Notwithstanding the
recent popularity of
poker, the ability of the
California card room
industry to expand is
severely constrained
by state law.
The Commission has its own staff and is
authorized to carrying out a further
investigation of all applicants, licensees
and others as it may deem necessary.

Approval Process
California Division
of Gambling Control
The first step in the state approval
process is the recommendation by the
Division. Once the investigation is completed by the Division, and if it is going
to recommend against licensing, it will
notify the applicant of the Division’s
proposed recommendation and provide
the applicant with an opportunity to
attend a pre-denial hearing with the
Division. Subsequent to the pre-denial
hearing, the Division will issue the
report to the Commission. The applicant is not afforded an opportunity to
discuss or refute any of the Division’s
findings at such meeting.

Judicial or Other Review
When the Commission finds an application is particularly complex or controversial, it may to retain its own independent
investigator to review and confirm the
investigation report submitted by the
Division. This is an unusual situation,
however, and the applicant should not
rely on the Commission to pursue this
option and should instead request an
Administrative Law Judge hearing. In
addition, the applicant is afforded the
opportunity to appeal the Commission’s
final decision to the California Superior
Court, Sacramento County. The applicant may expect his appeal to succeed
only where the Court determines the
Commission abused its discretion
because the Commission’s findings were
not supported by substantial evidence in
light of the whole record.

Accounting
Card clubs are required to maintain
accurate, complete and legible records
of all transactions pertaining to gross
revenue. The records must identify revenues, expenses, assets, liabilities, equity, player and dealer banks, drop for
each table, and jackpots.
Card clubs must also maintain a Chart
of Accounts. This document must be
sufficient to prepare a complete set of
financial statements and must be
approved by the Division.
Financial statements covering all financial activities of the card room must be
prepared each fiscal year. If the licensee
operates a non-gaming operation at the
card room establishment, the financial
statements must separately reflect the
results of the gaming and non-gaming
operations.
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The Commission has set increasingly
high standards for licensees depending
on the annual gross revenues of the card
room. Licensees with more than
$10,000,000.00 in annual revenues
must have audited financial statements
prepared according to GAAP. By contrast, a card room licensee with less than
$500,000.00 in annual revenues must
merely prepare financial statements that
include a statement of financial position and a statement of income or statement of operations.

Taxes and Fees
California does not have a special state
tax for card clubs. However, local jurisdictions are authorized to tax card clubs and
frequently do so. A number of localities
obtain over 30% of their government revenue from such taxes and revenue sharing arrangements with card clubs.
There are however numerous state fees
associated with each of the above referenced applications. In addition to the
below listed licensing fees, the Division
will require the applicant to make periodic deposits with the Division in order
to fund the Division’s investigation to
the extent the cost thereof exceeds the
fees on deposit. Pursuant to Business &
Professions Code §19876, a state gambling license must be renewed annually
and such renewal will effectuate the
renewal of every other gambling license
endorsed thereon. The licensing fees are
as follows:
Applicant for State Gaming License
(other than a Trust):
$5,000.00
Trust Applicant for a State Gaming
License:
$ 900.00
Uninvolved Spouse with community
property interest applicant for a State
$ 750.00
Gaming License:
Applicant for a Key Employee license:
$1,200.00
Applicant for renewal of a State Gaming
License (other than a Trust): $ 600.00
Uninvolved Spouse with community
property interest applicant for Renewal
of a State Gaming License:
$ 200.00
Renewal of a Key Employee License:
$ 200.00
Renewal of State Gambling License,
Trust, if required:
$ 200.00
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Application for a Game or Gaming
$ 315.00
Activity approval:
Amendment or change to Game or
Gaming Activity, if required by the
Division after review:
$ 252.00

Proposition Players/Gambling
Business Fees
Approval
Contract:

of

Amendment
Contract:

Proposition
Player
$ 600.00
of

Proposition Player
$ 450.00

Supplement Package for Owner/Primary
Owner:
$5,000.00
Supplement Package for Supervisor:
$1,200.00
Request for expedited review of
Proposition Player Contract: $ 360.00

Card Room Fees
The fees for the annual renewal of a
state gambling license are set either by
the number of tables authorized to the
card room, whether operating or not, or
by the gross annual revenues regardless
of the number of tables authorized.
Card Room authorized for 1-5 tables:
$ 250.00 per table
Card Room authorized for 6-8 tables or
has gross revenues of $200,000 to
$499,999.00:
$ 450.00 per table
Card Room authorized for 9-14 tables or
has gross revenues of $500,000 to
$1,999,999.00:
$1,050.00 per table
Card Room authorized for 15-25 tables
or has gross revenues of $2,000,000 to
$9,999,999.00:
$2,150.00 per table
Card Room authorized for 26-70 tables
or has gross revenues of $10,000,000.00
or more:
$3,200.00 per table
Card Room authorized for 71 or more
tables:
$3,700.00 per table

Gaming Equipment
Chips and Tokens—Gambling chips must
be designed and manufactured to prevent
counterfeiting. Licensees may be required
to submit their chips to the Division for
approval. Chip counterfeiters are becoming increasingly sophisticated.
Dice—Dice are illegal for play in
California.

Cards—There are not specifications set
for cards. However, as part of the game
approval process, or at the Division’s
discretion, the cards may be reviewed by
the Division.
Electronic Devices—Both Class II and
Class III devices are prohibited from
play in card clubs. Electronic devices,
such as shufflers and etc., used in
approved table games are subject to
prior approval by the Division.
Non-Electronic Devices—All games and
devices or other equipment used in the
play of games played in card clubs are
subject to prior approval by the Division
unless the Division has authorized temporary play of the game or gaming
activity pending the Division’s review
thereof.

Operation Requirements
Hours—The regulation of card room
hours is set by local ordinance, not by
the state.
Facilities—There are not specific requirements under the Act or by regulation for
card room facilities. However, card clubs
are required to operate in a manner suitable to protect the public health, safety
and general welfare of residents of the
state. A card room may lose its State
Gambling License if it willfully or persistently operates in a method deemed
unsuitable by the Commission or by
local government.
Advertising—Neither the Gambling
Control Act nor regulations promulgated there under provide specific regulations governing advertising. Regulations
governing advertising may be addressed
by local ordinances.
Entertainment—There are no statutes or
regulations specific to entertainment in
the card clubs.

Exclusion
Minors—The Act, at Business &
Professions Code §19941, prohibits any
person under the age of 21 to loiter
around, play or be employed in any card
room. However, persons under 21 may
be employed in non-gaming operations
such as the restaurant, business office
and etc.
Mandatory Exclusions—The Act, at
Business & Professions Code §19844,
provides that the Commission shall

provide a list to card clubs of persons to
be excluded or ejected from the card
room. Such persons are those the
Commission deems to pose a threat to
the interests of the state or to controlled
gaming or both. Persons to be placed on
the exclusion list include those convicted of a felony involving moral turpitude, violation of a gambling law, those
with a notorious reputation that would
reflect adversely on the state’s gambling
industry and those subject to an order
of exclusion or ejection by the
California Horse Racing Board.
Discretionary Exclusions—There are no
specific statutes or regulations governing discretionary exclusions from the
card clubs.

Gaming Contracts
Historically gaming contracts were not
enforceable in California. However, the
Gambling Control Act does provide the
Commission with the authority to
promulgate regulations governing the
extension of credit and the cashing of
checks and other negotiable instruments. While no such regulations have
yet been promulgated, many card clubs
do extend credit and accept and cash
checks. There is not a reported
California case interpreting this section
of the Act, but it is anticipated that
California courts will now enforce gaming contracts.

Foreign Gaming
The Act, at B&P §19858(a), prohibits
ownership of a card club by a person “if
the person, or any partner, officer, director or shareholder of the person has any
financial interest in any business…
engaged in any form of gambling prohibited by Section 330 of the Penal
Code, whether within or without this
state.” In other words, a person or company engaged in casino-style gambling,
i.e. slot machines, anywhere is not permitted to be licensed to own a
California card club. However, subsection (b) of B&P §19858 specifically
exempts publicly traded horse racing
companies from this exclusion.

Disciplinary Action
The Division is tasked with the responsibility to investigate violations of the Act.
If the Division is satisfied that a license,
permit or finding of suitability should be
suspended or revoked, it must file an

accusation with the Commission. The
Commission may take action against the
license, permit, or finding of suitability
or may fine the entity or individual
against whom the accusation is lodged.
No fine may exceed $20,000.00 for each
separate violation of the Act or regulation promulgated thereunder.

Fees and taxes paid
to local jurisdictions
pay not only for
regulation, but for some
local jurisdictions card
club fees can constitute
a large portion of
the jurisdiction’s
general fund.
In order to protect the public peace,
health, safety or general welfare, the
Division may issue emergency orders
against any owner, licensee or any person involved in a transaction requiring
prior approval. The emergency order is
effective upon issuance and may suspend, limit, condition or take any other
action against a licensee’s State Gaming
License. Within two (2) days after
issuance of the emergency order, the
Division is required to file an accusation
with the Commission against the person
or entity that is the subject of the emergency order. If a card room is closed by
an emergency order, the licensee is, upon
request, entitled to a hearing within ten
(10) business days of the request. A hearing for all other emergency orders is to
begin within thirty (30) calendar days of
the licensee’s request.
Final decisions of the Commission may
be appealed to the California Superior
Court, Sacramento County.

Gaming Crimes
Generally stated, any person caught cheating in a licensed card room casino in
California is subject to criminal prosecution. Under the California Penal Code it is
unlawful for any person to attempt to
affect the outcome of a gambling game; use
any device to project the outcome of a
gambling game, count cards, analyze the
probability of an event, or analyze the strategy for playing or betting in a game; cheat
at a game; knowingly use chips, tokens,
wagering credits, or other wagering instrument not approved by the Commission;
alter or misrepresent the outcome of a gambling game; use counterfeit chips or tokens;
place a bet after acquiring knowledge of the
outcome of the game where that knowledge is not available to all players; possess a
key or device for opening, entering or
affecting the operation of a gambling
game, cashless wagering system, or drop
box; or removal of money or other contents of a game (excluding duly authorized
employees of the casino acting in furtherance of their employment). The California
Penal Code includes other prohibited activities as well. Any person caught committing, or attempting to commit, the above
listed activities, as well as others included
in the California Penal Code, will be subject to imprisonment in a county jail for up
to one (1) year, or a fine of up to $5,000, or
both. A second or subsequent conviction of
a gambling crime will subject the guilty
party to imprisonment in a county jail for
up to one (1) year, or a fine of up to
$15,000, or both.

Conclusion
Notwithstanding the moratorium on
new and expanding card clubs discussed
above, the card club industry is generally strong. The recent dramatic increase
in the popularity of poker has resulted
in the resurgence of the card clubs’ fortunes. All the larger card clubs, and
many of the smaller card clubs, have
expanded and improved their facilities
in order to accommodate the increased
demand and to better compete with
both other card clubs and the tribal casinos. We have observed an increase in
the number of prospective owners seeking to purchase card clubs and a commensurate increase in the sales price of
card clubs. Unless and until the popularity of poker diminishes or Las Vegas
style casinos are permitted in urban
areas, the California card club industry
will continue to thrive.
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The Compulsive Gambler
Working in the Gaming Industry
By Arnie and Sheila Wexler

Many people who work in the gaming
industry are vulnerable to problems
with their own gambling behaviors.
Some are naturally attracted to the
action, because they already have a
gambling problem. Some develop a
problem after being exposed to the
environment. Studies have shown that
employees in gaming establishments
(racetracks, casinos, lottery vendors,
etc.) have a higher percentage of gambling problems than the general population. When Mickey Brown was the president of Foxwoods Casino, he urged his
staff not to “become one of the people
you’ve seen across the table.” Mr. Brown
estimated that “5-10% of Foxwoods
employees have gambled more than
they probably should, and more than
just recreational.”
It is difficult to spot a compulsive gambler, because, unlike other addictions, it
is a hidden and invisible disease. For
millions of people, gambling offers a
harmless and entertaining diversion
from everyday life. Whether playing
bingo or baccarat, these people are participating in a legitimate and time-honored recreational activity by taking a
chance on an unpredictable event in the
hope of winning. For others, however,
the simple act of placing a bet is a vastly different experience. What seems a
moment of elation or excitement for
some gamblers is in reality a moment of
overwhelming compulsion – a moment
in which these people have lost the ability to control their gambling behavior.
These individuals cannot resist the
impulse to gamble; they are compulsive
gamblers.
The American Psychiatric Association
(since 1980) has defined the disorder
using the following criteria:
Diagnostic
criteria
for
312.31
Pathological Gambling DSM-IV
Persistent and recurrent maladaptive
gambling behavior as indicated by at
least five of the following:
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1. Is preoccupied with gambling (e.g.,
preoccupied with reliving past gambling
experiences, handicapping or planning
the next venture, or thinking of ways to
get money with which to gamble).
2. Needs to gamble with increasing
amounts of money in order to achieve
the desired excitement.
3. Has repeated unsuccessful efforts to
control, cut back, or stop gambling.
4. Is restless or irritable when attempting to cut down or stop gambling.
5. Gambles as a way of escaping from
problems or of relieving a dysphoric
mood (e.g., feelings of helplessness,
guilt, anxiety, and depression).
6. After losing money gambling, often
returns another day in order to get even
(“chasing” one’s losses).
7. Lies to family members, therapist, or
others to conceal the extent of involvement with gambling.
8. Has committed illegal acts, such as
forgery, fraud, theft, or embezzlement,
in order to finance gambling.
9. Has jeopardized or lost a significant
relationship, job, or educational or
career opportunity because of gambling.
10. Relies on others to provide money to
relieve a desperate financial situation
caused by gambling.
It is important to note that this is a
treatable illness and a person can lead a
productive life after finding help and
recovery.
The American Medical Association
adopted a resolution (Resolution 430 in
1995) citing “the addictive potential of
gambling,” suggesting that their member physicians “advise their patients of
the addictive potential of gambling”.
When I was the Executive Director of
the Council on Compulsive Gambling
of NJ, 8% of our calls to the hotline
came from casino employees. Since
1994, we have trained over 35,000 casino workers nationwide. Raising the
awareness of employees through training on the subject of compulsive gambling is sometimes the catalyst for the
employee to seek help. Every time we do

training, some workers, who have a
gambling problem themselves, or have a
family member with the problem,
approach us for help. Often we receive
phone calls from employees several
months after they hear our presentation. Many of these people find it difficult to come forward with the problem,
fearing that exposure will affect their
chances for advancement with the company. Supervisors who recognize an
employee who has a serious gambling
problem also often approach us.
The problem exists at all levels of
employment, from housekeepers to
executives of casino companies. There
was a housekeeper who revealed that
she stole items from guests’ rooms in
order to support her gambling addiction. A casino limousine driver called us
and was planning to kill himself as the
result of his gambling problem. There
was a pit boss that let deadbeat gamblers
sign markers and then got a payoff from
the gambler. A racetrack announcer
called for help after trying to fix races in
order to get money to gamble with. We
received a call for help from an employee on the hotel side, who was using customers’ credit cards to access gambling
money for his gambling. A legal counsel
to a casino company asked for our help
in getting him excluded from gambling
in casinos in his state. A woman who
worked in credit came forward to ask for
help as she was in jeopardy of losing her
marriage and children.
As the problem or compulsive gambler
becomes more and more preoccupied
with their gambling they will eventually affect their company and their job
performance. Some areas include erratic
work performance, inconsiderate treatment of customers, borrowing money
from coworkers or customers, absenteeism, tardiness, theft, embezzlement,
affecting the integrity of the game they
are dealing or by being coerced to fix
games by bookmakers or loan sharks
whom they may owe money to, and
increased health care costs for them and
their affected families.
It would be beneficial and prudent
business judgment if gaming companies helped their employees who had a
gambling problem, rather than terminating them. Employees are their most
valuable asset as they are often in the
front line with their customers.
Employers and supervisors need to

realize that compulsive gambling is an
addiction, similar to alcoholism and
drug addiction.
Many companies already have health
benefits that include treatment for
other addictions. These benefits should
also include treatment for compulsive
gambling for employees and their families, paid for by the employer.
Employers can also make available a
room for an in-house Gamblers
Anonymous meeting. Human Resource
and EAP personnel should have training
on the subject of compulsive gambling.
Brochures and information regarding
help for a gambling problem should be
made available to all employees.
Another area that employers may want
to consider is the legal ramifications of
not taking action if they recognize that
their employee has a gambling problem.
They may be held accountable by the
regulatory body in their state, for continuing to employ someone who has a
compulsive gambling problem and is
currently gambling. On the other hand,
employers should have documented
information before approaching a worker who is suspected of having a gambling problem.
Early detection of this hidden illness
may result in the employee getting help
before he or she reaches the desperation
phase of compulsive gambling. With
recovery, both the employee and the
employer will benefit.
We are encouraged to see that some
gaming companies have come a long
way, in the last few years, by addressing this issue. They have developed
training programs and responsible
gaming programs and policies that
have helped their employees who have
a gambling problem.

Arnie and Sheila Wexler have provided
extensive training on Compulsive, Problem
and Underage Gambling to more than
35,000 gaming employees (personnel and
executives) and have written Responsible
Gaming Programs for major gaming companies. In addition, they have worked with
Gaming Boards and Regulators. They have
presented educational workshops nationally
and internationally. They have provided
expert witness testimony. They also run a
national helpline (888 LAST BET). Sheila
Wexler is the Executive Director of the
Compulsive Gambling Foundation.
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Betting Exchange Regulation:
The Australian Experience
By Jamie Nettleton and Kate Erman

The launch of betting exchanges in the
United Kingdom has revolutionized the
manner in which wagering and sportsbetting is conducted. Well over 80 betting exchanges now operate lawfully in
the United Kingdom with the largest,
Betfair, now achieving annual revenues
in excess of £100 million, with more
than 5 million transactions a day and
more than 300 bets a second.
Betting exchanges have been described
as the “eBay” form of gambling as they
provide a means for person-to-person
(“P2P”) betting, principally over the
Internet. In essence, they facilitate P2P
fixed-odds betting, and the concept has
now been extended to cover poker
rooms, casino games and skill based
games.
In essence, the attraction of a betting
exchange is that it enables punters to
nominate in respect of a future event
their own odds and to bet against other
punters. The betting exchange operator
holds the amount of the bets made and
arranges for payment once the outcome
of the event is determined. A commission is retained by the operator.
Until recently, licences to operate betting exchanges have been granted only
in the United Kingdom. However, betting exchanges have provided a betting
option to punters and are used by punters globally.

Despite the opposition
of the racing industry
and the Task Force
recommendations, the
Tasmanian government
enacted legislation to
amend its Gaming
Control Act late last
year which provides
for the grant of
licences to operate
betting exchanges.

Australian Experience

sider betting exchanges and the regulatory response. The report of the task
force (entitled the Report of the Betting
Exchange Task Force to the Australasian
Ministers Conference) recommended
that no licence should be granted in
Australia for the conduct of a betting
exchange on racing or sport and that
steps should be taken to prohibit, at the
Federal level, the provision of those
services.

Betting exchanges came to the attention
of Australian regulators relatively early
and a task force was convened to con-

The Federal Government considered
this recommendation and concluded
that it was not appropriate to introduce

However, in the United States, betting
exchanges are less known as none have
been licensed to operate by any state. In
addition, US punters have had less exposure to betting exchanges, when compared to other offshore betting sites.
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a prohibition on betting exchanges in
Federal legislation, despite extensive
submissions made by the racing industry and licensed wagering operators to
this effect.
Subsequently, and despite the opposition of the racing industry and the Task
Force
recommendations,
the
Tasmanian government enacted legislation to amend its Gaming Control
Act late last year which provides for the
grant of licences to operate betting
exchanges. A joint venture between
Betfair
and
Publishing
and
Broadcasting Limited (“PBL”), one of
Australia’s largest media and gaming
companies, has been granted a licence
under that legislation and commenced
operations last month.
A summary of the principal provisions of
the Tasmanian legislation is set out below.

Tasmanian Legislation
The holder of a Tasmanian gaming
licence with a “betting exchange
endorsement” is able to operate a betting exchange by way of a telecommunications device (e.g. a phone or over
the Internet).
The concept of “betting exchange” is
defined in the Tasmanian Gaming
Control Act as:
A facility that enables persons to –
(a) place or accept through the betting
exchange operator, wagers with other persons; or
(b) place with the betting exchange operator wagers that, on acceptance, are matched
(so as to offset all risk to the operator) with
opposing wagers placed with and accepted
by the operator (section 76ZDB Gaming
Control Act).

This covers both types of betting
exchange: the facilitator (where the
operator does not act as the party to the
transaction), and the situation where
the operator acts more like a traditional
bookmaker.

• and prohibiting a person from cheating in a gaming activity or doing anything for the purposes of assisting
another person to cheat.

An annual fee of just over AUD$400,000
(approximately US$300,000) is payable.
This in addition to taxes and other
levies which are payable (see below).

These provisions are, as far as the writers
are aware, novel for their inclusion in
statutory prohibitions relating to wagering (save in the United Kingdom which
has a similar prohibition on cheating in
the UK Gambling Act).

A number of special conditions are
attached to betting exchange licences.
These include the following:

The categories of persons who may be
covered by the first element as a direct or
indirect participant are extremely broad.

• the licensee must only allow registered
players to participate in the betting
exchange;
• the funds of registered players must be
held in trust; and
• the licensee must have wagering rules in
place for each event (with the regulator
having the power of veto over the rules).
The regulator (the Tasmanian Gaming
Commission) may instruct the licensee
not to allow wagering on any competition or event that is not a fit subject.
Accordingly, events such as cockfighting or other activities considered inappropriate will not be allowed.
The regulator has the power to freeze
funds held by the licensee on behalf of
any registered player, for example,
where there are reasonable grounds for
suspecting that the funds have been
acquired in an illegal manner.
Exclusion procedures must be in place
in a manner consistent with other
forms of gambling permitted in
Australia. This enables exclusions to be
made at the request of the player himself/herself or a third party “who has a
close personal interest of the welfare of
another person who wagers with the
betting exchange.”
A key aspect of the regulatory scheme is
the manner in which it deals with
integrity issues. These have been introduced to address concerns raised by the
racing bodies. This has a number of elements, which include:
• prohibiting direct or indirect participants in an event, which is the subject
of wagering on the betting exchange,
from wagering through a betting
exchange in connection with an event;

Betting Exchange
Regulation:The
Australian Experience
By Jamie Nettleton
and Kate Erman

persons considered to be direct or indirect participants.
One of the principal objections to the
grant of a licence to operate a betting
exchange in Australia is the lack of
return being giving to the local racing
industry. The Tasmanian Government
has sought to address this issue in the
amendments by requiring licensed betting exchanges to underwrite any detrimental effect on the revenue derived by
the local racing industry from the
licensed totalisator (Tote Tasmania),
being the deficiency that may be suffered as a result of the operation of betting exchanges. Further, the licensee is
required to pay:
• 10% of the monthly betting exchange
commission that the licensee is entitled
to in respect of events held outside
Australia; and
• 15% of the monthly betting exchange
commission derived from events held in
Australia.
Finally, a betting exchange product levy
is payable, at a rate of 20%, commission
earned on Australian racing.

Conclusion and Responses
A “direct participant” is:
(a) in the case of a horse race, a licensed
person who trains, rides, drives or performs
another function in respect of a horse in the
race; or
(b) in the case of a greyhound race, a
licensed person who, other than as an
owner, trains or performs another function
in respect of a greyhound in the race; or
(b) in any other case, a person who –
(i) competes in the event; or
(ii) is entitled, under the rules of the event,
to give direct technical or logistical support
to a person competing in the event while it
is underway.
An “indirect participant” is a person
who is capable of influencing or deciding the outcome of the event or the outcome of a contingency relating to that
event (for example, a team doctor).
Associates of these persons, who are also
prohibited from betting in connection
with the relevant event, is anyone who
holds a relevant financial interest, is a
relevant person or is a relative of the

As Tasmania is the only jurisdiction
other than the United Kingdom to contemplate expressly the regulation of betting exchanges, the new Tasmanian legislation and the grant of a betting
exchange licence to the Betfair/PBL
joint venture are of considerable interest to the wagering sector. Considerable
debate about the regulation of betting
exchanges continues in Australia.
However, the Tasmanian Government
has taken the view that the preferred
course of action is to regulate betting
exchanges and provide for a return to
the industry, rather than allowing operators to conduct business offshore without providing any return. But whether
the new laws will result in a number of
betting exchange operators setting up
shop in Tasmania is unclear.
Jamie Nettleton is a partner at Addisons
Lawyers, Sydney, Australia. He can be
reached at +61 2 8915 1030 or jamie.nettleton@addisonslawyers.com.au
Kate Erman is a solicitor at Addisons
Lawyers, Sydney, Australia. She can be
reached at +61 2 8915 1033 or
kate.erman@addisonslawyers.com.au
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Why I Want To Be
a Gaming Attorney
By Ryan Draney

Even though this
successful industry
has benefited
thousands with
jobs, economic
comfort, and
entertainment,
casinos are still
viewed in many
places as an
unnecessary evil.
Maybe I can also
help the gaming
industry to be
better accepted.
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Editor’s Note: Ryan Draney, a 17-year-old
junior at Boulder City High School in
Boulder City, Nevada, wants to study law
at Arizona State University, the alma
mater of IMGL’s past President, Tony
Cabot, and then to practice gaming law.
Casino Lawyer asked Ryan to explain his
ambition to join the ranks of international
gaming attorneys.

Las Vegas. Together, they have more
than 55 years in gaming law practice.

I am interested in earning a law degree
from Arizona State University or
University of Southern California and
then pursuing a law career that focuses
on gaming, my home state’s greatest
industry. Gaming is legal in all but two
states in the U.S. and it has spread to
virtually every corner of the world, as
evidenced by the roster of the membership of the International Masters of
Gaming Law (“IMGL”).

(2) I would like to work with clients of
the highest caliber. To be licensed by
the gaming control agencies, gaming
businesses have to pass very tough
investigations.

My hometown of Boulder City is the
only community in Nevada where gaming is outlawed. That is fine with me.
However, gaming is a legitimate and
exciting business that offers attorneys
many challenges and opportunities
around the world.
My career ambition might be considered unusual, but my interests are not.
At Robert Louis Stevenson’s boarding
school in Pebble Beach, California, and
at Boulder City High School, my
favorite classes have included History,
Psychology and Public Speaking. My
sports interests are soccer, football and
basketball. I hope to obtain my undergraduate degree at USC, ASU or
Pepperdine.
I have two excellent role models in
gaming law. They are the Nevada members of IMGL – Tony Cabot, former
IMGL President and a member of Lewis
& Roca in Las Vegas, and Bob Faiss, a
member of Lionel Sawyer & Collins in

The following are some of the reasons I
believe gaming law will be a challenging and rewarding career:
(1) I look forward to working in a specialty niche field in law.

(3) I hope to be able to learn about foreign laws and customs because U.S.
gaming attorneys are being approached
to represent their clients in some of the
new casino areas such as Macau and
Singapore. The governments that are
preparing to legalize casinos have consulted with U.S. gaming attorneys for
advice on how to create new casino
control laws.
4) Even though this successful industry
has benefited thousands with jobs, economic comfort, and entertainment,
casinos are still viewed in many places
as an unnecessary evil. Maybe I can also
help the gaming industry to be better
accepted.
I look forward to one day being able to
work with gaming law attorneys who
have earned recognition in Best
Attorneys in America, which just
recently added a category for gaming
attorneys in its annual listing.
Despite my interest in the practice of
gaming law, I know that experience
may change my mind (after all, I’m
only 17), but right now, I am really
looking forward to becoming a gaming
attorney.
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INTERNATIONAL MASTERS OF GAMING LAW
APPLICATION FOR MEMBERSHIP

Name _________________________________________________________Title ______________________________________________________
Firm or Organization _____________________________________________________________________________________________________
Address __________________________________________________________________________________________________________________
City _____________________________________________________________________________________________________________________
State/Province ________________________________Postal Code _________________________Country _______________________________
Tel _________________________________________________________ Mobile ______________________________________________________
Fax ______________________________________________________________________________________________________________________
E-mail____________________________________________________________________________________________________________________

1. Describe your position with the firm or organization.

8. Have you written any articles/books/treatises relating to
gaming? (provide details on a separate sheet)

___________________________________________________________
___________________________________________________________

9. Describe whether you have participated in any philanthropic or charitable programs relating to gaming and if
so, in what capacity? (provide details on a separate sheet)

___________________________________________________________
___________________________________________________________
2. When were you called to the Bar or admitted to your
Professional Body? _____________________
3. How long have you been practicing gaming law? _________
4. Are you a member in good standing of the Bar or your
Professional Body? __________________________
5. How long have you been associated/employed by this
firm/organization? _______________________(If less than five
years, please list your former relationships and positions on a
separate sheet).
6. List all gaming clients, contact persons and the nature of
work that you undertake for them (provide details on a separate sheet – if client confidentiality demands otherwise, notify
membership committee).
7. Describe whether you have participated in any educational
seminars relating to gaming and if so, in what capacity.
(provide details on a separate sheet)

10. Describe briefly why you desire to be a member of the
IMGL and what contributions do you believe you can
make to the association? (provide details on a separate sheet)
11. Name of IMGL member who is sponsoring
this application.
Sponsor ___________________________________________________
Date ______________________________________________________
Signature __________________________________________________

Fax form to 916-485-5693 or mail to:
ATTN: IMGL Membership Application
C/O Maloney & Tabor, Inc., P.C.
2386 Fair Oaks Boulevard
Sacramento California 95825
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