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Message from the President

In

Tony Coles

introducing this edition of Casino
Lawyer I can acknowledge the invaluable
work which its editor Sue McNabb makes
to its success. Also may I thank on behalf
of IMGL all of the contributors and all of
the advertisers without whom this publication would not be possible.

As has been exemplified by the prestigious and successful
gaming law conference which IMGL organised in California last May its members continue to show their dedication
to the enhancement of gaming law education worldwide.
IMGL’s spring conference 2011 was its most successful
ever and re-emphasised the importance of the work which
IMGL and its members undertake to expand gaming law
education. And following on from this success IMGL is
arranging for its next gaming law conference to be held in
Vienna, Austria on 14th and 16th September 2011.
As part of its international work in gaming law regulation,
IMGL has for some years recognised regulators who by
their overall body of work during their career as a regulator have contributed to the gaming industry and who have
made noteworthy achievements in regulation and have
assisted in providing regulatory environment in their
jurisdiction. The recipients of the IMGL Awards have been
identified as people of high integrity demonstrating service
in the gaming community. I am therefore very pleased that
for 2011 IMGL has made gaming law regulator awards to
Mark Lipparelli (Gaming Regulator of the Year – Americas) who features on the cover of this edition, Norman H.
DesRosiers (Gaming Regulator of the Year – Indian Country), Manuel Joaquim das Neves (Gaming Regulator of
the Year – Evolving Jurisdictions) and Juan Carlos Alfonso
Rubio (Gaming Regulator of the Year – Europe). All four
recipients of the Regulator of the Year Awards were highly
deserving of this recognition which I firmly believe reflects
not only the continued expansion of gaming law regulation
but IMGL’s increasing influence, membership and importance as a leader in international gaming law education.
I am also pleased that IMGL has continued its educational
commitment by publishing not only this journal but also
Canadian Gaming Lawyer, European Gaming Lawyer and
in Spanish, La Ley del Juego. All of IMGL’s journals can be
downloaded from its website (www.gaminglawmasters.com)
where further details can be found of our organising and
the work which its members undertake.
Readers may wish to note IMGL’s on-going support for the
publication of the UNLV Gaming Law Journal in conjunction
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with the Boyd School of Law at University of Nevada, Las
Vegas. This Law Review, details of which are also available
on the IMGL website, represents a valuable contribution to
the proper study of gaming law worldwide and continues to
offer academic materials of the very highest quality.
It is clear that 2011 has been a pivotal year in the development of gaming law and regulation. Not only have there been
significant developments in the United States but we also
find that in many other parts of the world governments are
changing the way in which the industry is viewed and how it
is regulated and taxed. I would not be alone in commenting
that not all of these developments are necessarily welcome by
all sectors in the industry, let alone by the wider communities
concerned, but I know that IMGL members are at the forefront in pressing for the development of effective, workable
and sensible gaming law regulations so that the industry can
move forward in the most constructive way for all concerned.
As my second year of IMGL President draws to a conclusion may I say what a privilege it has been to serve with my
distinguished fellow IMGL members. I thank them for their
trust and support in what has been a thoroughly enjoyable
but nonetheless somewhat time consuming task. But I am not
alone in contributing to IMGL’s work since I know that our
General and Affiliate Members do their utmost to ensure that
IMGL continues to be the best gaming law organisation in the
world. It has been an honour to follow my distinguished predecessors as leader of this prestigious group and I am confident
that our new President, Kelly Duncan, will take our organisation to even greater heights. Kelly Duncan is well-known as a
leading international figure in the gaming world and has long
been recognised as one of our greatest gaming lawyers. All of
IMGL’s members are committed to the enhancement of worldwide gaming law education and I know that under Kelly’s able
leadership IMGL will achieve even more success in its aims.

S

Tony Coles is a Senior Partner in Jeffrey Green Russell’s Gaming
and Betting Department. He enjoys an international reputation
for the strength of his practice. Clients span a range of sizes and
sectors and include a number of international household names
in the leisure industry. Coles regularly lectures to an international
audience on gaming issues and is a frequent contributor to gaming law periodicals and journals. He is currently President of the
International Masters of Gaming Law as well as being a member
of the International Association of Gaming Advisors, The Society
for the Study of Gambling and the European Association for the
Study of Gambling. Coles is the author of the UK and the betting
exchange sections of the well-known Internet Gaming Report. He
is also a member of the Editorial Board of Gaming Law Review.
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As

Casino Lawyer is going to press, we are pondering
the recent and successful conference in Napa, California,
and the upcoming Autumn conference in Vienna. The Napa
conference had excellent presentations on recent developments in Internet gaming and a broad component on Indian
Gaming with notable presenters throughout. Scattered
among the erudite sessions for continuing legal education
Sue McNabb
were social events with much wine tasting and fine dining at
the area’s best establishments, tours of the wine country and IMGL soirées.
During the presentation of awards to Timothy Cope as Gaming Executive of the
Year and Britt Singletary for the President’s Award, there was the memorable acceptance speech by Britt Singletary, in which he attempted to explain America
football to Tony Coles, our staid leader. Britt noted that his team, Ole Miss, put
a general “ass whuppin” on a worthy opponent. Such is the difference between
football and cricket, perhaps?
The spring also produced new gaming legislation in many jurisdictions and this
issue includes new or evolving developments in Nevada and New Jersey, the
courts of the European Union and in Greece. The editor would have included an
article on new gaming legislation in Louisiana but for the fact that of the seven
bills introduced, one was vetoed by the governor and four died in committee or
failed, leaving a brevity of information.
The current issue of Casino Lawyer also contains articles on in-room mobile
gaming, new developments in Native America gaming and an excellent article
on federal and state taxation of Internet gambling. Internet gambling is also covered in the current issue and will continue to be a hot topic at conferences and in
IMGL publications.
The editor thanks everyone who contributed an article for the Autumn issue
which will be distributed not only at the IMGL Vienna Conference but also at
European iGaming Show (EiG) in Milan, Global Gaming Expo (G2E) in Las
Vegas, and South American Gaming Suppliers Expo. Casino Lawyer invites
contributions for the Spring issue which will be distributed at the IMGL Scottsdale Conference, Southern Gaming Summit in Biloxi, Latin America Gaming
Exposition, Canadian Gaming Summit, South American Gaming Suppliers Expo
in Buenos Aires, and Global Gaming Expo (G2E) Asia, Macau.
Finally, Casino Lawyer has a new publisher at The Greater Lansing Business
Monthly, and we look forward to delivering a quality publication with timely
articles for sharing with your clients and associates. Thank you so very much for
your continued support of IMGL and Casino Lawyer.

S

©2011 Casino Lawyer, International
Masters of Gaming Law.

Sue McNabb has worked for the Louisiana legislature and served as Assistant
Attorney General for the Louisiana Department of Justice. She has an extensive
background in corporate law in the private sector and currently works as a
consultant and with the public sector in Louisiana, focusing on risk management
and Corporate Social Responsibility. McNabb has been a member of the IMGL
since 2006 and was vice chairwoman of the Governmental Section of the
American Bar Association. She can be reached at suemcnabb@bellsouth.net.
3

MEMBERS IN THE NEWS

Galanda Named Best Lawyer
Gabriel “Gabe” Galanda, a partner at Galanda Broadman
PLLC in Seattle and General Member from Washington
State, was recently named to “Best Lawyers in Washington State” in both the areas of Native American Law
and Gaming Law by Seattle Business Monthly for the
year 2011. Gabe was also named a Rising Star by Super
Lawyers magazine for the eighth time in the past eleven
years. He is an enrolled member of the Round Valley
Indian Tribes, immediate past chair of the ABA Business
Law Section Gaming Law Committee, and Co-Chair of
the Northwest Gaming Law Summit, which takes place in
Seattle every December.

Penn National Gaming Staff Changes
Penn National Gaming, Inc. has announced that former
Chief Counsel and Acting Executive Director of the Pennsylvania Gaming Control Board, Frank T. Donaghue, 43,

has been named Vice President Regulatory Affairs and
Chief Compliance Officer.
The company also announced that retiring Chief Compliance Officer, Thomas N. Auriemma, 61, will join the Company’s Compliance Committee which will continue to benefit
from his expertise and insights gathered over Auriemma’s
distinguished 34 year career in the gaming industry.
Donaghue’s appointment will be effective July 25 and Mr.
Auriemma’s appointment will be effective July 29, subject in
both instances, to any required regulatory approvals.
At Penn National Gaming, Donaghue will oversee all
aspects of compliance relating to the Company’s gaming and racing businesses and will act as the Company’s
primary liaison with regulators in all of the jurisdictions
where the Company operates or seeks to operate. He
will report directly to Penn National Gaming Senior Vice
President and General Counsel, Jordan Savitch, and the
Company’s Compliance Committee.
Steve DuCharme, a former Chairman of the Nevada State
Gaming Control Board with over 40 years of experience
in law enforcement and gaming regulation, is the Chairman of Penn National’s Compliance Committee which,
with the appointment of Auriemma, will be expanded to
four members.

Help us shape the
Future of Gaming Law

Rose Speaks Around the World
I. Nelson Rose recently traveled around the world to
speak at various conferences: GIGSE (San Francisco),
CasinoFest 9 (Tulsa), iGaming Super Show (Dublin), G2E
Asia (Macau), NCLGS (Napa) and teach Gaming Law at
the University of Macau.

New Position for Florence Sr.

For more information on membership, visit

www.gaminglawmasters.com
or call Melissa Lurie at 303-449-9955 for the
membership requirements and a copy of the application.
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Douglas L. Florence Sr., CPP has a new position
as Vice President of Security & Surveillance at M
RESORT•SPA•CASINO,12300 Las Vegas Boulevard,
South Henderson, NV 89044. He may be contacted at
douglas.florence@theMresort.com.

S
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NEW DEVELOPMENTS IN NATIVE AMERICAN GAMING

New DOI Guidance Memo on OffReservation Gaming: Opening the
Floodgates or Business as Usual?
by Heidi McNeil Staudenmaier

Has the new Department of Interior

directive on “off-reservation” gaming

paved the way for the proliferation of
tribal casinos in urban locations, hundreds of miles away from traditional
tribal reservations? Or does it simply
mean “business as usual”?
On June 13, 2011, after a year of conducting multiple tribal
consultations, the Assistant Secretary for Indian Affairs
Larry Echohawk issued a guidance memorandum, whereby he (1) specifically rescinded policy enacted in January
2008, and (2) confirmed how the Department of the Interior will consider “off reservation” gaming applications
moving forward. The Assistant Secretary concluded that
the Department of the Interior’s existing regulations were
sufficient to “provide strict and transparent standards for
evaluating tribal applications to conduct off-reservation
gaming.” The Assistant Secretary further noted that the
Department will review “off-reservation” gaming applications on a “case-by-case basis” to determine whether they
comply with the Indian Gaming Regulatory Act (“IGRA”)
Casino Lawyer - Fall 2011
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and existing regulations. In the twenty-three years since
IGRA’s enactment, only five tribes have obtained approval
for “off-reservation” gaming.

Local governments and nearby tribes
were permitted to provide comments
either in support or in opposition to
show that the acquisition would (or
would not) be detrimental to the
surrounding community.

General Overview of Land into Trust Process
The IGRA only permits gaming on “Indian lands” - which
include (1) all lands within the limits of any Indian reservation; (2) lands held in trust by the United States for the
benefit of any Indian Tribe; or (3) lands held by an Indian
Tribe subject to restriction by the United States against
alienation and over which an Indian Tribe exercises governmental power. Gaming is prohibited on any lands acquired
after October 17, 1988, unless the lands either fall into one
of several exceptions - (1) initial reservation lands for newly
recognized tribe; (2) land claim settlement; or (3) restored
lands to tribe restored to federal recognition. If none of
these exceptions apply, the Tribe must obtain a favorable
two-part determination from the Secretary of the Interior
and the concurrence of the Governor for the state where
the land is located.
Prior to January 2008, the land-into-trust process was guided primarily by the rules and regulations contained in 25
C.F.R. Part 151 and the Office of Indian Gaming Management checklist for gaming and gaming-related acquisitions.
In determining whether the proposed land acquisition was
in the best interest of the Tribe, the Tribe had to submit
certain information such as financial projections, projected
benefits to tribe from tourism, projected tribal employment,
projected benefits to the relationship between the tribe and
the surrounding community, projected benefits to the tribe
and its members from the proposed uses of the increased
tribal income. Local governments and nearby tribes were
6

permitted to provide comments either in support or in opposition to show that the acquisition would (or would not)
be detrimental to the surrounding community.

January 2008 Guidance Memorandum
In January 2008, the Department announced its new policy
for off-reservation gaming applications and issued a guidance memorandum. The guidance memorandum required
the reviewers within the Department to ask specific
questions for those applications with lands exceeding a
“commutable distance” from the tribe’s existing reservation
due to the impact such a distant acquisition may or may
not have on life on the reservation. The guidance emphasized that, as the distance from the reservation increases,
greater weight should be given to state and local concerns,
including jurisdictional problems and potential conflicts of
land use and the removal of the land from the tax rolls. As
a result of the guidance memorandum, the Department
issued eleven denial letters to pending applications and
issued another eleven letters advising that the applications
were lacking complete information and therefore could not
be acted upon at that juncture.

Off-Reservation Gaming Regulations (May
2008)
Many tribes were upset with the January 2008 guidance
memorandum, claiming it was issued without any meaningful consultation with the tribes. Shortly thereafter, the Department published final regulations that implemented the
off-reservation exception. (25 C.F.R. Part 292, published
May of 2008.) The regulations outlined four general steps
an applicant tribe must take prior to successfully receiving
a positive determination:
1. The tribe must submit a written request to the Secretary
for a determination that the proposed tribal casino is in the
best interest of the tribe and is not detrimental to the surrounding community. In support of its application, the tribe
is required to submit certain specific information to assist
the Secretary in determining whether the casino is in the
best interest of the tribe and whether the casino will not
be detrimental to the surrounding community. The tribe
also must advise the Secretary of the distance of the land
from the tribe’s reservation lands and the governmental
headquarters. Concerning the “not detrimental to the surCasino Lawyer - Fall 2011

rounding community” issue, the tribe must address a broad
range of identified impacts (including impact on social
structure, infrastructure, services, housing, community
character, and land use patterns of the surrounding area).
Further, if there is a nearby Indian tribe with a significant
historical connection to the land, any impact on that tribe’s
traditional cultural connection to the land must also be
addressed.
2. Upon submission of the foregoing information, the Secretary will consult with the tribe and appropriate state and
local officials, including officials of nearby Indian tribes.
3. Following the foregoing consultation, the Secretary will
make the two-part determination.
4. If the Secretary makes a positive determination, the
Secretary will notify the Governor of the affected state.
The Governor must then determine whether to concur in
the Secretary’s determination. The Governor has a final,
non-reviewable right to concur—or not.

New Secretarial Directive (June 2010)
With the election of President Obama in the Fall of 2008,
many observers believed that the new administration would
promptly rescind the January 2008 memorandum and relax
the off-reservation gaming rules further - thus potentially
opening the “flood gates” for the proliferation of “off-reservation” gaming. This did not occur.
Instead, the new administration remained silent on the
issue until June 2010. At that time, the Secretary issued its
“new directive”, although he did not expressly reverse the
January 2008 memorandum. Instead, the Secretary’s June
2010 memorandum acknowledged that the issue of Indian
gaming “engenders strong feelings among many parties”,
although confirming that gaming has “provided important
economic opportunities for some tribes.” The Secretary
conceded that decisions whether to take off-reservation
land-into-trust for gaming purposes “can raise difficult and
contentious issues.” Against this background, the Secretary opined that the Department needed to provide “clarity”
regarding how it will review and make decisions on (1) “off
reservation” applications; and (2) reservation or “equal
footing” applications. The Secretary recommended that
the Assistant Secretary “undertake a thorough study of the
Casino Lawyer - Fall 2011

(“off-reservation”) issues and review current guidance and
regulatory standards to guide the Department’s decisionmaking in this important area.” The Secretary also directed that the Assistant Secretary engage in government
to government consultations to obtain input from Indian
tribes.
In concluding his directive, the Secretary stated it is “important that we move forward with processing applications
and requests for gaming on Indian lands within the context
of objective statutory and regulatory criteria.” The Secretary further reminded the Assistant Secretary to “undertake regular and meaningful consultation and collaboration
with tribal leaders to continue to develop sound federal
Indian gaming policy...” and to “keep the United States
Congress fully aware of our efforts.”

New Guidance Memorandum Rescinds
January 2008 Policy (June 2011)
With the issuance of the “new directive” in June 2010, many
observers were unsure as to exactly what was meant or
intended, particularly since the January 2008 guidance
memorandum remained intact as Department policy. The
Department, however, took to heart its avowal in 2010
to consult with tribal leaders on the issues relating to
off-reservation gaming. Over the course of the year, the
Assistant Secretary held six tribal consultation sessions
and “thoroughly reviewed issues and policies regarding
off-reservation gaming.” As a result of comments received
during the consultation process, the Assistant Secretary
issued his June 13, 2011, guidance memorandum wherein
he officially withdrew the January 2008 memorandum and
also specified how the Department will consider applications for gaming under the off-reservation gaming exception going forward.
The Assistant Secretary opined that the January 2008
memorandum does not “reflect the varied and complex
issues that exist for tribes based on their own unique circumstances, and therefore may unintentionally constrain
the Secretary’s consideration of a tribe’s application.” The
IGRA and the existing Department regulations at 25 C.F.R.
Parts 151 and 292 “adequately account for the legal requirements and policy considerations that must be addressed
prior to approving fee-to-trust applications, including those
7
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made pursuant to the ‘off-reservation’ exception.” The Assistant Secretary further concluded that the Part 292 regulations enacted in May 2008 (discussed above) “require
exacting review of requests for off-reservation gaming.”

In addition to a positive two-part
determination, the applicant tribes
generally must have land acquired in
trust on its behalf and must enter into
a valid tribal-state gaming compact.
Based on the foregoing, the Assistant Secretary determined that the existing law and regulations provide
“comprehensive and rigorous standards” that set forth the
Department’s authority and duties when considering applications for off-reservation gaming. The Assistant Secretary
concluded that the Department’s regulations governing offreservation gaming acquisitions “adequately provide standards for evaluating such acquisitions and, consequently,
that the [January 2008] Guidance Memorandum’s interpretation of our fee-to-trust regulations is unnecessary.”
The Assistant Secretary also found that the January 2008
Memorandum was “unnecessary and potentially confusing”
as to interpretation and guidance with respect to 25 C.F.R.
Part 151.11(b). He opined that the Part 151 regulations
already provide an opportunity to scrutinize off-reservation
applications. Therefore, the January 2008 Memorandum
“has the potential to unnecessarily constrain the Department’s decision making process.” The Assistant Secretary
further noted that the Part 151 regulations “speak for themselves and no guidance beyond the regulations is necessary
in guiding the Department’s case-by-case analysis for each
unique fee-to-trust application.”
In concluding his decision to withdraw the January 2008
Memorandum, the Assistant Secretary emphasized that
a positive gaming eligibility determination is “only one of
three necessary steps” an applicant tribe must go through
to open a Class III facility. In addition to a positive two-part
determination, the applicant tribes generally must have
8

land acquired in trust on its behalf and must enter into a
valid tribal-state gaming compact.

Impact of New Guidance Memorandum “business as usual”
The new Guidance Memorandum made a single change in
federal policy—elimination of the undefined “commutable
distance” standard. As noted above, the Part 292 Regulations - enacted just a few months after the January 2008
Guidance Memorandum—specifically include and deal
with the distance issue. The January 2008 Guidance Memorandum, therefore, was no longer deemed relevant nor
necessary to the approval process. The existing rules and
regulations, in the Assistant Secretary’s view, are deemed
sufficient to guide the Secretary in making well reasoned
and rational decisions on “off-reservation” applications. At
present, there are ten “off-reservation” gaming applications
pending before the Department. The oldest application was
filed in 2000, while the newest applications were filed in
2006. The fact that only five “off-reservation” tribal casinos
have been approved since 1988 underscores the considerable challenges involved.
Does the new Guidance Memorandum change anything,
thus “opening the flood gates” to more “off-reservation”
casinos? Realistically, no. What is the true impact of the
new Guidance memorandum? Simply—it’s “business as
usual”—the Secretary will continue to review “off-reservation” gaming applications and, if all the requisite elements
have been met, the Secretary has the authority to make a
positive two-part eligibility determination for taking the
land into trust for gaming purposes.

S

Heidi McNeil Staudenmaier is a senior
partner with the law firm of Snell &
Wilmer LLP in Phoenix, Arizona, where
her practice emphasizes Gaming,
Federal Indian Law, and Business Litigation. She is listed in BEST LAWYERS IN
AMERICA for both Gaming Law and
Heidi McNeil
Native American Law and was named
Staudenmaier
BEST LAWYERS’ GAMING LAWYER OF
THE YEAR FOR PHOENIX. She can be reached at hstaudenmaier@swlaw.com or 602.382.6366.
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The Future of Gaming in New Jersey
by Frank Catania

In the mid 1990’s, it seemed as if ev-

eryone was rushing to open a casino in

Atlantic City. Steve Wynn was arguing
with the Whitman administration to build a
tunnel that would link the Atlantic City Expressway to the Marina section of the city
where he had plans to build “Beau Rivage.”
Entrepreneurs such as Marvin Davis and Ronald Perelman were filing applications to become qualified if they
found a deal that would suit their interests. Revenues were
increasing year after year, and there was no concern about
possible competition from the surrounding states. In fact,
New Jersey casinos were riding so high that the Division
of Gaming Enforcement agreed to assist gaming agencies
in Delaware and Michigan in establishing credible gaming
regulations. Atlantic City and Las Vegas were considered
the premier gambling destinations in the United States.
Some Atlantic City casinos were remodeling specifically
for defined foreign markets, and money was no object
since all casinos were making money and the future
looked bright.

Casino Lawyer - Fall 2011
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How, then, did Atlantic City’s future grow so cloudy? Let’s
first look at where New Jersey lawmakers went wrong. In
the early 1990’s, then New Jersey Senator Bill Bradley (D)
wanted to make all sports betting illegal through federal
legislation.

Foxwoods is located in Mashantucket,
Connecticut, but was not much competition for the Atlantic City casinos
since the drive from North Jersey or
New York City was the same as the
drive to Atlantic City.
The original draft of his bill entitled the “Professional and
Amateur Sports Protection Act” even went so far as to
propose closing the sports books in Nevada casinos. The
bill that eventually passed allowed for exceptions in those
states that had some form of sports betting to continue to do
so, but it also gave New Jersey a window of opportunity to
pass some form of sports betting legislation. Under pressure from the professional sports leagues, coupled with a
politically-inspired effort to avoid placing on the ballot a
gambling question that would bring out more urban voters
to the polls, the New Jersey legislature failed to enact the
necessary legislation and Atlantic City was precluded from
allowing its casinos to offer sports books. What a colossal
mistake that has turned out to be. If only New Jersey casinos had been allowed to have sports books their problems
today might be less.
Sports betting aside, the number one reason Atlantic City
casinos are in trouble is competition from surrounding states.
Competition first came from Connecticut in 1993, with the
opening of the Native American Foxwoods Casino. Foxwoods
is located in Mashantucket, Connecticut, but was not much
competition for the Atlantic City casinos since the drive from
North Jersey or New York City was the same as the drive to
Atlantic City. Most of the customers for both Foxwoods and
Mohegan Sun, which opened in the fall of 1996, came from
Connecticut, Rhode Island and Massachusetts.
10

More direct competition came first from Delaware in 1995,
when video lottery terminals (VLTs) were introduced at
horse racetracks Delaware Park and Dover Downs, turning
them into what have come to be known as “racinos.” Such
gambling later expanded to Harrington Raceway, to bring
the number of racinos to three. Delaware Park and Dover
Downs each have over 3,100 VLTs, and Harrington Park
has over 2,000. At that time, the Delaware racinos offered
an alternative to driving to Atlantic City. In 2009, Delaware
approved sports betting and table games at racinos, which
could now offer the same entertainment as the Atlantic City
casinos and even more by allowing patrons to bet on their
favorite sports team, even though sports betting might only
be parlay type.
Tougher competition came to Atlantic City when, in 2004,
Pennsylvania authorized casinos in fourteen locations
throughout the state. At first, the casinos were only authorized to provide slots. However, in January 2010, table
games were authorized, and the Atlantic City market emanating from Pennsylvania was essentially co-opted.
Even though Pennsylvania took a chunk out of its previous
market, Atlantic City was still able to survive since there
were still the North Jersey and New York City markets. That
changed in 2006, when Empire City Raceway, commonly
known as Yonkers Raceway to those hailing from North
Jersey or New York City, opened on October 11. With no
hard advertising and 1,870 video lottery terminals, Empire
had $3.8 million in revenue its first week of operations.
Since Empire is regulated by the New York State Lottery,
the minimum age is eighteen and not twenty-one as it is in
New Jersey and other surrounding states. Empire City now
has over 5,000 VLT’s and is still just a short ride from North
Jersey or New York City, where once a large part of Atlantic
City’s patrons originated.
Any solution to the downturn in Atlantic City’s fortunes will
not be simple. Since the New Jersey Constitution only allows
gambling at casinos located in Atlantic City, the threshold
question that arises is whether, given that geographical limitation, Atlantic City’s entertainment value can ever be rebuilt
enough to compete with the surrounding states. If the answer
to that question is no—as it may well be—then the State may
need to reconsider where gambling should be permitted.
Casino Lawyer - Fall 2011

In 1974, the citizens of New Jersey voted down a referendum
that would have allowed a casino on the site of the old Playboy Hotel in Vernon. Two years later, a referendum allowing
casinos exclusively in Atlantic City was passed, and in 1978
Resorts opened.
Governor Christie has already addressed some of the issues
that have plagued the New Jersey casino industry, such as
an oversized regulatory structure that allowed two government agencies with duplicating duties to regulate the gaming industry in Atlantic City. Much of the duplication has
been eliminated with the New Jersey Division of Gaming
Enforcement now the dominant agency, thereby reducing
costs which are borne by the casinos. Since the inception of
casinos in Atlantic City crime has been a concern. Hopefully the creation of the casino district will help solve this
problem. The district which will be under the control of
the State of New Jersey and not Atlantic City has had its
own problems over the years with widespread corruption.
The Internet gaming bill that was vetoed by the Governor
could have possibly helped the situation in New Jersey. However, the Governor’s concerns were justified. Legislation
permitting Internet gaming would be a benefit to the Atlantic City casinos if it were to be structured correctly. Jurisdictions differ as to where the gaming takes place when one is
playing online. Any proposed intra-state Internet gaming
legislation should first set forth that New Jersey legislatively
determines that Internet gaming takes place at the place
where the server is located. To comply with the New Jersey
State Constitution, any legislation must include language
that the server be located in a casino or a place controlled by
a gaming licensee in Atlantic City as indicated in the legislation vetoed. Language expanding any form of Internet gaming beyond the boundaries of the State of New Jersey cannot
be included in the legislation. Also revenue generated by
casinos as a result of intrastate Internet gaming should not
be used to support the horse racing industry.
Revenue from intra-state Internet gambling in New Jersey
might not be that large because of the limited market.
However, there would be other benefits to the Atlantic City
casinos. The person playing online is usually not the same
person that would visit a land-based casino, so this opens a
new group to the Atlantic City market. The data bases that
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Any proposed intra-state Internet
gaming legislation should first set
forth that New Jersey legislatively
determines that Internet gaming
takes place at the place where the
server is located.
the casinos would develop from the online market could be
used as a valuable marketing tool. Online players could be
given comps for such thing as rooms, dinners and gaming
coupons to bring more traffic to the casino itself. Players
might be required to register in person if they intend to
wager over a certain amount, again bringing the player to
the casino.
The boutique casino is also another way of attracting investors to the Atlantic City market. It might be time to abandon
the regulation requiring a minimum of five hundred rooms
for a casino hotel and apply the same standards being
granted to the first boutique casino of just two hundred
rooms. More hotel casinos with more entertainment options
promote more of a Las Vegas type atmosphere. Should New
Jersey start considering the option of casinos in other parts
of the state? I don’t think the time is right yet. We need
to await the outcome of the smaller boutique casinos, the
changes in the regulatory structure and, hopefully, intrastate Internet gaming. However, if all this fails, and we see
no improvement, then the time would be right to consider
expanding casinos to other parts of New Jersey, particularly
the area of the Meadowlands.

S

Frank Catania is senior partner in Catania Gaming Consultants and the Law
Firm of Catania Ehrlich & Suarez of New
Jersey, both having extensive experience
in gaming related matters.
Frank Catania
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Gambling in Greece:
Latest Developments
by Constantinos N. Couccoullis

The gambling market in Greece of-

fers new opportunities as the new legal
framework and creates a legal environment favourable to further expansion.

A new bill, currently before the Greek Parliament, would
regulate the gambling market in Greece on the basis of responsible gaming techniques and would further privatize
the state-controlled betting agencies.
Gambling games constitute a State monopoly in Greece.
Already in 1958 an organization dealing with soccer bets
was created: OPAP (Organization of Football Prognostics).
That organization was controlled one hundred per cent by
the State. In 1999, OPAP was converted into a public company, with shares being listed and negotiable since 2000 in
the Greek Stock Market.
Nowadays the Greek State owns 34% of the total number
of shares and with this percentage retains the power to
nominate the Board of Directors. OPAP has been granted
a monopoly until 2020 and is today one of the most profitable companies in Greece with hundreds millions of
EUROS profits per year. A month ago the Greek government decided to completely privatize OPAP, selling the
rest of the 34% of shares owned today by the State, upon
12
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an international invitation to tender that will be announced
within the current year.
Another governmental organization has a monopoly on
horseracing bets. The Greek government decided a month
ago that this organization would also be privatized by
selling one hundred per cent of its shares, again upon an
international tender that will be announced within this year.
The Ministry of Finance maintains the exclusive right to
run the lotteries with the exception of scratched instant lottery tickets, the operation of which is scheduled to be sold
by the end of the year in its entirety, again upon an international tender.
Casino gambling is also regulated by the State. Nowadays
in Greece, with licenses granted by the government upon
an international tender, we have nine private casinos, the
biggest of which are owed by corporations of American and
Israeli interests. There are many who argue that there is
room for at least two or three licenses for new casinos.
1
2

Draft article 4, paragraph 4
Draft article 4, paragraph 1

In contrast, gambling conducted via gambling machines (i.e.
slot machines) and gambling conducted online are prohibited in Greece, as we speak. It would come as no surprise,
however, that such offline and online gambling does indeed
take place to the tune of billions of euros every year. Indeed,
the Greeks are considered the best gamblers worldwide,
ranking second only to the Chinese.
As it is expected, such illegal gambling creates in the Greek
market, as in any other market where gambling is illegal, far
too many side-effects: lack of transparency, lack of solvency
in the gaming operations; lack of safety and protection of
the players, including underage players. Moreover, the
illegal betting encourages criminal offences such as fraud,
tax evasion, money laundering, and so on. It is evident that
the Greek State loses many hundreds of millions of EUROS
annually from this illegal activity, due to tax evasion.
In an attempt to safeguard both the public interest and public
order and also protect its citizens, the Greek Government
introduced two months ago in Parliament a draft law on the

3
4

Draft articles 8-15
Draft article 10
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regulation of the gambling market. At the same time, the bill
was sent to the competent competition authorities of the European Union for final approval. It is generally expected that
the bill will be voted into law within the next few months.
This bill addresses the regulation
1. of technical - leisure games,
2. of games of chance with machines (slots machines), and
3. of online gaming (via the Internet).1
The operation of the market is entrusted to a committee,
“Gaming Supervision and Control Commission” (GSCC)2,
which will enjoy extensive functional independence.
This Commission will have full authority to monitor and
control all types of gambling in the Greek state. It will also
be able to check in real time (online) gambling machines
interconnected via a central system of information (M.I.S.).
The Greek government has included in this bill a number of
truly pioneering provisions. The bill considers the principles of responsible gaming3 as the backbone of the relevant
regulations. It also introduces the ‘individual payer card’4,
which includes the age, tax registration number, monetary
flows, time of attendance, potential biggest sums per day
or month and any other element deemed necessary for the
self-protection of each player. The introduction of this card
would also facilitate the control of gambling licensees and
providers by the Gambling Committee. For all these reasons conducting gambling games without a card is prohibited and severely punished.
This technology is already applied with outstanding results
in the Eastern Provinces of Canada, where Techlink Entertainment, a Canadian company, won the international tender
organized by the Atlantic Lottery Corporation (ALC). In
addition, the Greek Government took into consideration the
experience of France on online gambling and that of Italy on
wide-area gambling, opting for the use of VLTs rather than
AWPs, as the former provide better safety and security.
As to the market itself, the draft law provides for four to ten
licenses to be granted5 for up to thirty thousand gambling

5

Draft article 17, paragraph
6 Draft article 17, paragraph 2
7 Draft article 26, paragraph 1
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machines (slot machines), a significant number given that
the population of Greece amounts to eleven million people.
The licenses will be granted upon an international tender
for a duration of ten years renewable according to the terms
and conditions further inscribed in the draft law6. Fifteen
to fifty more licenses for a duration of five years renewable
are to be granted under the same procedure for gambling
games conducted online and for online betting7. In this case
and for transparency reasons, the relevant websites will be
obliged to use domain names ending in dot GR 8.
The Greek State will have a 30% share on the mixed profits
accrued from all gambling games conducted with gambling machines or online. The bill also provides for severe
administrative9 and criminal10 sanctions for anyone found
in breach of the law.
It is perhaps unnecessary to point to the great interest
already expressed by all big gambling companies in North
America, in Europe, in Australia and in Asia to receive
information on the contents of the draft law. My law firm
was happy to handle several of those inquiries and facilitate
further contact with major Greek corporations with a view
to form collaborations.

S

Constantinos N. Couccoullis, Attorney at Law by the Supreme
Court and the Council of State. He is the founder and the
managing partner of the Law Firm “Constantinos N. Couccoullis and Associates”, a member and Greek partner to the
Warwick Legal Network (WLN), an international association
of independent law firms. He represents Greek and International clients in a full range of legal practice areas and issues,
providing comprehensive solutions and legal information and
support to their wide-ranging clientele. His areas of expertise
are: gaming law, tax law, corporate law, commercial law,
M&A, banking and investment law, marine law, insurance law,
real estate, general litigation. He is fluent in Greek and English.

8

Draft article 26, paragraph 6
Draft article 33
10 Draft article 34
9
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GAMING LAW & POLICY

Recent Developments Before the
Court of Justice of the European
Union
by Justin Franssen and Dr. Alan Littler

Although Luxembourg may not be at the
fore of everyone’s mind when it comes to
gambling, it is certainly proving itself to
be a hive of gambling related activity- not
in terms of glitzy casinos or stampeding
racecourses but rather the numerous decisions of the Court of Justice of the European Union (‘CJEU’).
National courts from across the 27 Member States of the
European Union continue to call upon the judges sitting
in Luxembourg to clarify what EU law requires of national
regulatory regimes pertaining to gaming, both online and
offline but principally concerning the former.
This brief article will provide a review of two recent developments: first the decision of the Court in Zeturf, delivered
on 30 June 2011, which points towards potential conflicts of
interest and that online and offline markets are one and the
same; and secondly, the Opinion of Advocate General Bot
(‘AG’) delivered on 31 March 2011 in Dickinger & Ömer
that reviews the Austrian requirement that the online lottery operator is headquartered in that Member State.

Zeturf

Derived from what is now a historical regulatory regime,
the Zeturf decision nevertheless retains a high degree of
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relevance. Prior to the regulated opening of the French online market in 2010, the Pari Mutuel Urbain (PMU) held a
monopoly for the provision of off-course horserace betting,
both online and offline. Zeturf, licenced in accordance
with Maltese law, provided betting on French horseraces
and challenged the monopoly status of PMU.
The two regulatory objectives valid as justifications to
restrict the free movement of services (Article 56 TFEU)
amounted to combatting fraud and money laundering and
secondly protecting individuals and society against the
negative effects of gambling through reducing gaming
opportunities. Another objective, the financing of horse
breeding to support rural development, could not constitute such a justification. Whilst a monopoly operator must
be subject to strict control, the CJEU noted how a ‘conflict
of interest’ may arise between the ‘need’ for an operator to
increase its income and the objective of reducing gaming
opportunities. Instead of leveling this comment only at
private for-profit operators in a subtle departure from its
more general pro-public operator stance, the CJEU noted
that public or charitable operators may be tempted to sin
in order to increase income for public objectives. Such
‘considerations are particularly relevant’ where there is a
direct relationship between the operator and the public
interest objective, as in this case where the PMU held
exclusive rights over the organization of horseraces as well
as taking bets on those races.

16

Dickinger & Ömer

Before turning to the substance of the Dickiniger case, it
is worth recalling that the function of the Advocate General before the Court is to provide guidance to the judges regarding the state of EU law and to suggest avenues which
the Court could take when reaching its decision. Whilst
the Court is not bound to follow the Advocate General,
who in this particular area is known for allowing Member
States an overly broad carve out from the free movement
of services in relation the gaming, this particular Opinion
is nevertheless insightful, if not worrying in light of more
generally applicable CJEU case-law and established understandings of the internal market.
Austrian law requires that the holder of the exclusive
national license for the provision of ‘electronic lotteries’
is headquartered in Austria, takes the form of a corporation, and is prohibited from having branches in other
jurisdictions. A preliminary reference was made during
criminal proceedings against the plaintiffs who provided
online gaming services to Austrian residents regarding
the aforementioned points. The plaintiffs were the founders of a group of online gaming companies headquartered
in Germany with a number of subsidiaries established in
Austria and Malta. Online gaming licenses for gambling
and sports-betting were obtained in accordance with Maltese law whilst the servers were located in Austria. Given
their lack of any Austrian authorization, they were charged
under criminal law for offering such services with a view
to making a profit.

Subsequently, the CJEU had to consider whether the
market for online horserace betting is distinct from the
sector as a whole. Having reduced the internet to a ‘simple
channel through which games of chance may be offered,’
the Court considered that the degree of substitutability
from the perspective of consumer demand was relevant.
If consumers use the Internet to place the same bets as
they would have done offline, then the online and offline
markets should be considered as a whole. Regrettably
this ignores the fact that operators may offer consumers
betting services online which are not available offline.
It is highly questionable whether the online and offline
markets are substitutable in their entirety and moreover
whether finding that they are can be soundly based upon
a narrow thread of online betting opportunities which are
also available offline.

Without considering the entirety of the Opinion, the following national requirements will be considered: reliance
on a monopolist for providing online services and the
requirement for online operators to be headquartered
in Austria. Earlier, in the Engelmann decision, the CJEU
found that the requirement for the nationwide casino
concession holder to be established in Austria was a disproportionate restriction on the freedom of establishment
(Article 49 TFEU), noting that less restrictive measures
were available for combating criminality. Such measures
include requiring separate accounts to be kept for each
venue and the gathering of information on managers and
principal shareholders. Online gaming was distinguished
from bricks-and-mortar casino gaming by the AG so as to

1 Case C-212/08, Zeturf.
2 Zeturf also further develops the important notion of ‘strict control’, elaborating

4 Case C-64/08, Engelmann.
5 Case C-42/07, Liga Portuguesa de Futebol Profissional and Bwin International

upon C-124/97 Läärä and C-42/07 Liga Portuguesa de Futebol Profissional and
Bwin International; however this significant topic requires more space for discussion
than this brief article allows.
3 Opinion of Advocate General Bot in Case C-347/09, Dickigner & Ömer.

found, although immaterial to the case at hand and on the basis of no evidence
whatsoever, that Member States which regulate private operators cannot ensure the
integrity of those operations. Therefore other Member States can ignore such regulatory efforts.
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preclude these less restrictive measures and justify the
requirement that the single online operator be established
within Austrian territory. The distinction was based on
the lack of direct contact between the player and operator
which allegedly increases the likelihood of fraud by, and
against, the consumer. Whilst recognizing the right of
each Member State to ensure compliance with national
regulatory objectives, the AG notes how this necessitates
more than the mere presence of an operator’s server on national soil. Firstly, there is no EU wide instrument enabling
cooperation between regulatory authorities; where crossborder services are delivered the regulator in the Member
State where the operator is established is not obliged to
provide technical assistance to the regulator of the Member State where the service is received, even where this is
required for ensuring compliance with the latter’s regulatory requirements. Secondly, the AG considers it unreasonable to expect that the Member State of establishment
will supervise licensed operators so as to ensure that they
comply with the differing and possibly changing requirements of other Member States, particularly given the lack
of harmonization. Reference is then made to the inapplicability of the mutual recognition principle and how the caselaw recognizes that controls executed in the Member State
of establishment can be ignored by other Member States.
Should the CJEU follow the AG’s Opinion Member States
will have considerable discretion to wholly negate the free
movement of services by requiring the operator of online
gaming to be headquartered in its territory. 			
Having found the requirement to be headquartered in the
Member State to be an objectively justifiable and proportionate restriction of the free movement of services, the
AG considered that it is the role of the national court to
determine whether prohibiting the operation of branches
in other jurisdictions is incompatible with the freedom of
establishment. If the national court were to determine that
such a restriction is compatible, then this would magnify
the fragmentation of the internal market beyond that
which the headquartering requirement would generate.
Such an approach takes internal market fragmentation
derived from national licensing models to a further degree
as the ability of operators to operate in multiple jurisdictions on the basis of different national licenses is diminished. Should the Court follow suit, then not only will this
be a regrettable development for both online and offline
gaming across the EU, it will also be one for EU law in a
broader sense.
AG Bot opined that the increased accessibility of online
gaming compared to venue based gaming furthered the
likelihood of addiction, and that a single operator would
be favorable. Yet monopolies are only permissible where
Casino Lawyer - Fall 2011

they deliver a high level of consumer protection; information provided shows how the current lottery monopolist
allowed consumers to stake up to €800 per week via the
Internet. Although this ‘high level’ of protection remains
undefined the AG suggests that €800 per week is unlikely
to undermine the consistency of Austrian online gaming
regulation where consumers are not excluded from other
forms of gaming once having reached this level with the
(online) lottery operator. Given that consumers can play
through all manners of Internet-based communication, it is
questionable as to how high such protection needs to be in
order to foreclose the market to multiple private operators.
Although neither of these two cases is likely to prove to
be game a changer in terms of the further entrenchment
of national gaming regulatory regimes within the internal
market, Dickinger & Ömer has the potential to take this
entrenchment to a higher level should the CJEU follow the
AG’s approach.

S

Justin Franssen has worked as legal counsel in Amsterdam and New York. He
later founded the KPMG European Gaming and Entertainment Services Group
and co-founded www.gaminglaw.eu, the
European portal on gaming law and
regulation. He is a shareholder/attorney
at VMW Taxand and heads the Gaming
Justin Franssen
Practise Group. He regularly speaks at
international various conferences and writes on the subject
matter. Franssen is the Dutch General Member of the International Masters of Gaming Law and a member of the International Association of Gaming Attorneys. He received multiple
Band 1 rankings in Chambers Global Edition in the category
“Gaming and Gambling”. He sits on the editorial board of
the World Online Gambling Law Report and of Gaming Law
Review & Economics. He is a Board Member of the Research
Program on Gambling Law of Leuven’s University.
Dr. Alan Littler is a Gaming Lawyer at
VMW Taxand Amsterdam, the Netherlands. In December 2009, he successfully defended his PhD at Tilburg University,
also in the Netherlands, entitled Member States versus the European Union:
The Regulation of Gambling (Leiden;
Dr. Alan Littler
Martinus Nijhoff Publishers, 2011). After
further post-doctoral research at Tilburg University, including
a stay as a visiting research scholar at the Fletcher School
of Law & Diplomacy at Tufts University in Boston, he joined
VMW Taxand’s Gaming Practise Group in April 2011.
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2011 Regulator of the Year —
Indian Country: Norm DesRosiers
by Trenna Nees

With a career in gaming regulation

that spans nearly two decades, Norm
DesRosiers is well known for his

integrity and the integral part he
has played in the advancement and
regulation of tribal gaming. With his
affable demeanor, he easily pairs
knowledge with approachability and
common sense with results.

Formerly the Vice-Chairman for the National Indian Gaming Commission (NIGC) which is part of the U.S. Department of
the Interior, DesRosiers served as one of three appointed members under the former Bush Administration from January
2007 to January 2010. “It was a privilege for me to be part of the regulatory oversight for all Indian gaming operations in
the U.S.,” DesRosiers comments. “I enjoyed working with state and federal advisory committees and developing legislation and proposed bills that were intended to make a difference.”
In his current role as the Commissioner for the San Manuel Tribal Gaming Commission since 2010, he has already hit the
ground running taking on the arduous task of mapping a course for on-line gaming in California, where the San Manuel
Tribe resides. “Although we have several on-going initiatives, the on-line gaming is all the buzz here in California and an
initiative that needs to have directives out in front of the issue,” DesRosiers states. “I was recently approached by some trib18
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al leaders to explore working with the State to put together
a task force that might serve to develop on-line gaming standards for the State of California which will ultimately have a
large impact on regulations, laws and tribal gaming.”
Admittedly, his new position with San Manuel is busy.
Responsible for 3,400 employees, DesRosiers knows that
there is lots to do and many improvements to be made—
which is exactly what he is good at. Including the on-line
gaming initiative, DesRosiers is also working diligently to
write and promulgate new tribal level classification decisions in his jurisdiction Recognizing that keeping abreast
with state and federal regulations is always 24/7, he is
working to provide information and education that keeps
tribal gaming fair, equitable and safe. And lastly, he is
making strides, in conjunction with the State of California, to research and develop regulations for technological
advancement.

such as food and beverage service, health and safety laws,
the handling of conflicts of interests, conduct of the tribe
and regulation of gifts and gratuities. Most of these types of
regulations, according to DesRosiers, are not covered in state
and federal regulations and have been incorporated into
tribal regulations. Important to note as well is the fact that
the NIGC is not funded in any way through tax payer dollars.
Though he has worked in gaming regulations for nearly
twenty years, DesRosiers shares that his current career
is actually his second - third if considering his commendable military service. Starting out, DesRosiers entered the
Army where he served his country in Vietnam from 1968
to 1970 where he received an honorable discharge at the
rank of Sergeant. He received a Purple Heart for combat
wounds, the Bronze star for valor in combat, and the Army
Commendation Medal for valor in combat.

After serving his country, DesRosiers served his fellow
citizens as a police officer in Northern Washington for nine
“Technology is always a challenge,” DesRosiers admits.
years, where he not surprisingly, graduated first in his
“We are continuously writing technical specifications
regarding regulations because technology, the Internet and basic training academy class. DesRosiers retired from law
communication devices like the I-pad and smart phones are enforcement in 1979 after he was injured in the line of duty.
He received the American Federation of Police Officers
performance driven, meaning the consumer and manu“Legion of Valor” award. Notably, he was also the recipient
facturers are always finding ways to outperform their last
of the Robert Dale Ward Memorial award as the most outdevice changing how we have to regulate.”
standing Police Officer in the State of Washington in 1971.
Important, also, to his mission, is how gaming is perceived
When asked about being recognized and honored for his
and monitored for inequities. Part of being responsible is
contributions to the Gaming Industry for Indian tribes,
consumer awareness and transacting with integrity. As
DesRosiers humbly states, “I am honored by the recognipart of his commitment to patrons and to his employer,
tion for this prestigious award. Not everyone is lucky to do
DesRosiers has plans to further develop a website to outsomething they enjoy like I am doing today. It is my priviline clearly tribal regulatory information, disperse and prolege and honor to be part of state, federal and tribal regulavide FAQ brochures, and to provide pertinent information
tions and to have the influence for greater change.”
to patrons concerning hearings, appeals, and arbitration
rules. “Gaming has come a long way,” DesRosiers explains.
Growing up in Alaska, DesRosiers considers himself and
“It certainly has diversified itself as a part of the vacation
avid outdoorsman who enjoys fishing, camping and riding
destination and a way to relax and enjoy. The intent is not
horses. Now that he is back in California, he has found
to prey—it is too play, and play fair.”
some well-deserved time off to enjoy riding in the mountains where he is able to relax and recharge. Although he
When asked about the differences between Indian and
says he has not flown in some time, the multi-faceted DesAmerica gaming directives, DesRosiers explains that apRosiers also shares that he has his private pilot’s license.
proximately 70% of all state and federal regulations compliAlong with his wife Janice, they have four children and nine
ment tribal gaming regulationsbut about 30% are unique to
grandchildren.
Indian gaming regulations. Primarily, DesRosiers notes are
the differences in regulations regarding non-gaming issues
Casino Lawyer - Fall 2011
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2011 Regulator of the Year —
Americas: Mark Lipparelli
by Sarah E. Wardell

Having been called a model for

innovative, effective gaming control,
chairman of the Nevada State Gaming
Control Board Mark Lipparelli is known
in the field as a professional who gives
full legitimacy to the needs of the
gaming industry.

A regulator who provides an avenue for greater understanding, flexibility and timely response, this 2011 Regulator of the
Year - Americas award winner didn’t initially seek out a career in the gaming industry. In fact, according to Lipparelli, he
didn’t find gaming—gaming found him.

Chairman of the Board
Born and raised in Nevada, Mark Lipparelli is no stranger to the Silver State—particularly Carson City—the hub of the
Nevada State Gaming Control Board (NSGCB) agency, where he holds the office of chairman. Appointed to the position
in January 2011 by Governor Brian Sandoval after serving two years as a member, Lipparelli, a fourth generation Nevadan, now acts as the day-to-day management point for the state agency made up of 450 professionals.
20

Casino Lawyer - Fall 2011

The NSGCB is charged with elements of regulating gaming in Nevada and includes various duties such as:
- Applicant background investigations;
- Tax collection and audits;
- General administration of the agency’s six divisions; and
- Enforcement of casino happenings through working with
a staff of full peace officers.
“Obviously, our goal is to ensure compliance with rules
and regulations, and our staff is very knowledgeable about
what is required. If we can supply information to licensees
when appropriate, it likely leads to higher cooperation and
compliance,” Lipparelli says.
The NSGCB is the oldest gaming control agency in the
United States and Lipparelli has been responsible for substantial evolution of the state’s gambling regulations and
the quick resolution of various compliance issues.
“The credit for our reputation should be directed to our
staff. As board members, we serve an important role but
most of the long term success of this agency is the result
of the expert knowledge of our professionals which most
often exceeds that of the board,” Lipparelli says.

Experience through opportunities

back to Bally Technologies, where he held several senior
management roles among a management team. Lipparelli
was largely credited with saving the troubled company
from bankruptcy and returning it to a competitive position. After leaving Bally, he served as a consultant to the
industry and investment community until his appointment
to the board.
On the technology side of the industry, Lipparelli’s diverse background includes leadership responsibilities for
finance, product development, sales, intellectual property,
corporate governance, litigation, operations and human
resources. Few within the industry have touched as many
different areas.
“While my ambitions started with corporate financials,
my interests quickly evolved into roles that would have a
direct impact on the P & L of the business—I owe several
debts of appreciation to leaders who gave me those opportunities,” he expounds.

Today’s economic challenges
Most are keenly aware of the economic challenges the U.S.
faces today, including factors that have forced many casinos into seeking bankruptcy protection and massive debt
restructuring—but Lipparelli is seeing signs of stability.

While working on his graduate thesis, Lipparelli was encouraged to pursue a career in the gaming industry. “My
“The recovery is fragile and hard to predict, but we’re clearbackground is in finance, so I didn’t even consider it at the
ly beyond the deep and troubled waters,” Lipparelli says.
time, but eventually my interest grew into the creative side “Our fortunes as a state are perhaps now more directly tied
of the [gaming] business,” Lipparelli explains. “When I got to the economic health of the U.S. consumer, than they
that bug, I made it a point to learn from as many experts in might have been in the past; the casinos and resorts have
the industry as I could find while broadening my underdiversified their product offerings beyond the casino and
standing of the business side of gaming. My desire has
have expanded their footprint in many communities across
always been to learn more.”
the U.S.”
Lipparelli began working as an agent for the NSGCB in
1988 and in September of 1993 moved to Las Vegas, accepting a position with Casino Data Systems where he stayed
for more than five years. Following a two-year stint at Bally
Technologies where he established and commercialized
the company’s networked gaming systems, Lipparelli
spent two years in the retail Internet business.
Subsequently, Lipparelli returned to gaming and served
as president of Shuffle Master and was later recruited
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Being a state agency also has its challenges, but even in
the midst of a tough budget cycle, Lipparelli is setting high
standards for the NSGCB. “We can challenge ourselves
in how we operate and in our efficiencies,” he says. “Communication channels are very important and the divisions
need to work more closely in certain respects. I hope some
of the changes I have put in place might improve how the
agency is managed. With the budget limitations we face,
this becomes even more critical to our mission.”

S
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In-Room Mobile Gaming in Nevada
by Adam Hosmer-Henner

Casinos in Nevada offer guests the

option of suites with a full-service bar,

private gym, or even a bowling alley in
the room.
Strangely, the one thing guests have not been able to do in
their room is gamble. That may change after the passage
of Nevada Assembly Bill 294 (“AB 294”), which lifted a
restriction limiting the use of mobile gaming devices to
public areas in casinos. Expanding mobile gaming from
public areas into the privacy of the hotel room will provide
another venue of entertainment for guests but may strain
Nevada’s regulatory approach to underage gambling.
Mobile gaming—wagering conducted through a variety of
communications devices, but excluding the Internet—was
first permitted inside of Nevada casinos in 2005 but limited to public areas such as restaurants, bars, or nightclubs.
Several gaming establishments now allow guests to check
out wireless devices such as handheld sets or tablets with
built-in technological safeguards that disable the device
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if it is removed from authorized locations. Mobile device
technology was at an incipient stage in 2005 and legislators
proceeded cautiously due to concerns “about young people
accessing mobile gaming devices . . . in guest rooms.” (Minutes of the Nevada Senate Committee on Judiciary, Hearing
on Assembly Bill (A.B.) 294, May 16, 2011 (statement of
Valerie Wiener, Chair).) Six years after the 2005 legislation, the Nevada legislature reconsidered its position and
scrapped the public area limitation.
Effective on October 1, 2011, AB 294 will remove the provision in Nevada Revised Statute 463.730 (“NRS 463.730”)
that restricted the use of mobile gaming systems solely
to the public areas of casinos. Mobile gaming would be theoretically allowed within any area of a licensed gaming establishment, including within guest rooms. Section 4 of AB 294
further amends NRS 463.730 by clarifying that the computer systems associated with mobile gaming do not have
to be physically located inside the gaming establishment so
long as they are still within the State of Nevada. This would
facilitate outsourcing the operation of the mobile gaming
infrastructure to licensed third parties with experience and
competence in the relevant technology.
NRS 463.730, as amended by AB 294, delegates significant
rulemaking authority to the Nevada Gaming Commission
(“Commission”) and the Nevada Gaming Control Board
(“GCB”). AB 294 does not require that gaming be allowed
in guest rooms but gives the regulators the discretion to
adopt regulations governing the operation of mobile gaming and licensing the operators and manufacturers of the
devices. This discretion is guided by a statutory mandate to
protect against underage gambling. NRS 463.730 prohibits
the adoption of regulations until the Commission “first
determines that: (a) Mobile gaming systems are secure
and reliable, and provide reasonable assurance that players
will be of lawful age and communicating only from areas of
licensed gaming establishments that have been approved by
the Commission for that purpose; and (b) Mobile gaming
can be operated in a manner which complies with all applicable laws.” To date, the Commission and the GCB have
not begun the formal process of drafting these regulations
or approving mobile devices for in-room use.
Under the current regulatory framework, casinos and their
employees are obligated by Nevada Revised Statute 463.350
Casino Lawyer - Fall 2011

(“NRS 463.350”) to prevent persons under twenty-one from
gambling or loitering in, or about “any room or premises
wherein any licensed game, race book, sports pool or parimutuel wagering is operated or conducted.” NRS 463.350(3)
specifically provides that it is “no excuse . . . [if the licensee]
believed the person to be 21 years old or over.”

It would be “child’s play” for an enforcement officer to check out a mobile
gaming device and then allow an underage partner to wager on the device
inside a hotel room.
Permitting underage gambling is therefore a strict liability
offense in Nevada. A casino has been fined, inter alia, for
permitting a twenty year old person to gamble for just thirty
minutes before security personnel asked for identification
and escorted the minor out. (State Gaming Control Board
v. Harveys Casino Resort, Stipulation for Settlement and
Order, Case No. 95-01, May 22, 1995.) This high standard
of liability is predicated on a determination on the part of
legislators to protect vulnerable minors and on the duty of
gaming establishments to effectively control their premises
to prevent underage gambling.
The potential problem with mobile gaming devices—as
recognized by the limitation to public areas in the earlier
text of NRS 463.730—is that they may increase the risk of
underage gambling. Proponents of mobile gaming devices
have argued that the devices can be safeguarded to prevent
access by minors. (Remarks of Lee Amaitis before the Nevada Senate Committee on Judiciary, Hearing on Assembly
Bill (A.B.) 294, May 16, 2011.) After an initial age verification process, adult guests would be given a PIN that they
would have to periodically re-enter while using the mobile
gaming device. Additional security measures could include
scanning a player’s club card or answering challenge questions on the device. These measures are not infallible, but
they could be effective enough to obtain regulatory approval for the device. On the other hand, the GCB Chairman commented that it would be challenging for regulators
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to prevent underage gambling if it were conducted from a
hotel room because “a central part of enforcement method
is walking around, having agents in these locations.” (Benjamin Spillman, Mobile gambling devices could be used
in hotel rooms if legislation passes, LAS VEGAS REVIEWJOURNAL, Apr. 6, 2011.)
The introduction of in-room mobile gaming may not be entirely compatible with the regulatory framework of NRS 463.350,
and a new approach for regulators or even an amendment to
the statute may be required. There are two main glitches in
the interaction between AB 294 and the current underage
gambling framework: 1) an inappropriate standard of liability
and 2) a complicated enforcement regime.
First, strict liability may be appropriate in the instances
where the majority of control lies with the gaming establishment. For in-room gaming, however, the casino and
its employees lose a significant amount of their ability to
prevent minors from gambling, having to rely instead on the
device’s built-in safeguards. Strict liability seems especially
unfair if the regulators have already approved the mobile
gaming device. The language of AB 294 instructs regulators to “provide reasonable assurance” that players of mobile games will be of lawful age before approving the game.
Applicants seeking licensure of a mobile gaming device
must create a plan of operation that is found satisfactory by
the regulators. Thus, regulators will ultimately condition
device approvals on a finding that they can be reasonably
safeguarded to prevent underage gambling. If the device
itself has already been approved by the regulators and
the casino is operating it in a non-negligent way, then the
imposition of strict liability is not geared toward altering
the behavior of licensees. While recognizing the overriding interest of protecting minors, a strict liability standard
may inhibit the development of mobile gaming if casinos are
punished despite taking every reasonable precaution.
Second, as noted above by the GCB Chairman, in-room
gaming poses challenges to enforcement because it restricts the ability of agents to spot underage gamblers. The
problem is complicated further because NRS 463.350 prohibits persons under twenty-one from loitering in any room
wherein “any licensed game . . . is operated or conducted.”
A plain language reading would lead to the conclusion that
the statute would be violated anytime a guest operated a
24

mobile gaming device while a minor was also present in the
hotel room. This would prevent casinos from checking out
mobile gaming devices to any guests who are accompanied
by minors, which may not be bad policy.
While regulators may have a hard time catching in-room
underage gambling, they would not have any difficulty
conducting sting operations. Enforcement officers routinely
conduct undercover operations where minors attempt to
gamble at licensed establishments. (See, e.g., State Gaming Control Board v. E-T-T, Inc., Complaint for Disciplinary
Action, Case No. 00-06, June 28, 2000.) It would be “child’s
play” for an enforcement officer to check out a mobile gaming device and then allow an underage partner to wager
on the device inside a hotel room. Under the current strict
liability standard, casinos would be almost powerless to
prevent this sort of sting operation from incurring fines.
Since mobile gaming devices were first permitted in Nevada
in 2005, their technology has swiftly developed. Nevada
regulators have heretofore proceeded judiciously and not
permitted technological advances to leapfrog the regulatory framework and increase the risk of underage gambling.
In-room gaming though introduces a relatively novel challenge to regulators due to the privacy of the gambler using
the device. This may require regulators to adopt high-tech
enforcement techniques or casinos to adopt low-tech policies such as restricting devices to unaccompanied adults.
Mobile gaming is referred to as a bridge between traditional
and Internet gaming, but the regulatory challenges posed
by in-room gaming may provide important lessons for the
regulation of remote wagering as a whole.
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Nevada 2011 Legislative Session:
Progressive Changes Continue in
the Silver State
by Mark A. Clayton, Esq.

In 2011, the Nevada Legislature adopted and Governor Brian Sandoval signed

into law several pieces of major gaming
legislation which clearly demonstrates
that Nevada remains a progressive
leader in gaming regulatory control and
administration.
Preliminary Finding of Suitability. Historically, an individual or entity could file a gaming application, be investigated by the State Gaming Control Board (the “Board”)
and ultimately licensed by the Nevada Gaming Commission (the “Commission”) only if the individual or entity
had a definitive transaction with a binding agreement.
In 2010, Board Chairman Mark Lipparelli began to
explore means to allow an individual or entity to seek a
preliminary gaming license without having reached a
definitive agreement that would otherwise subject the
person to mandatory licensing. In each Nevada legislaCasino Lawyer - Fall 2011
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tive session since 2001, gaming law students at the William S. Boyd School of Law at UNLV, under the direction
of Adjunct Professor Bob Faiss, undertake a legislative
project in gaming law. For the 2011 legislative session,
Chairman Lipparelli challenged the gaming law students
to perfect a legislative bill to authorize a “preliminary finding of suitability.” The students did so and the result was
Assembly Bill 213 (“A.B. 213”), which was supported by
student teams and Chairman Lipparelli in the Senate and
Assembly Committee hearings.

A.B. 213 now provides for an effective and efficient means for an entity
or individual to commence and complete the investigative process prior to
entering into a commercial transaction
for gaming in the state of Nevada.

A.B. 213 provides that the Commission may, with the
Board’s assistance, adopt regulations “governing the issuance of a preliminary finding of suitability.” These regulations must address at least six areas. First, the person
must have “the suitability to become involved as a licensee
but has not otherwise entered into a position or transaction
which would require licensing” pursuant to the Nevada
Gaming Control Act. Second, the preliminary finding of
suitability expires not more than two years after issuance
by the Commission, subject to renewal for an additional
period not to exceed two years. Third, the standards by
which a person would be issued a preliminary finding of
suitability must be “as stringent as the standards for a
person to be issued a nonrestricted license.” Fourth, fees
for such approval must be established. Fifth, a person who
has been granted a preliminary finding of suitability may
not engage in a corporate acquisition of a Nevada gaming
company opposed by its board of directors. Sixth, the bill
provides a definition of “preliminary finding of suitability.”
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A.B. 213 now provides for an effective and efficient means
for an entity or individual to commence and complete the
investigative process prior to entering into a commercial
transaction for gaming in the state of Nevada. Having
secured a preliminary finding of suitability, once a transaction has been entered, the investigation time, and thus,
time to closing the transaction, is shorter, as only the
transaction and an update on the entity or individuals will
be required.
Interactive Gaming. In Assembly Bill 258 (“A.B. 258”),
the Nevada Legislature found that it was appropriate “to
provide for licensed and regulated interactive gaming
and to prepare for possible federal legislation; the State of
Nevada must develop the necessary structure for licensure, regulation and enforcement.” “Interactive gaming”
is defined as the conduct of gambling games, including
Internet poker, through the use of communication technology. Prior Commission approval would be required before
a person may operate an interactive gaming system.
A.B. 258 amended the existing interactive gaming provisions to provide that a license to operate interstate interactive gaming does not become effective until either there
is a U.S. federal law authorizing such type of gaming, or
the U.S. Department of Justice notifies the Board or the
Commission that it is permissible under U.S. federal law
to operate the specific type of interactive gaming licensed.
There are several other conditions applicable to the issuance of an interactive gaming license, most notably, that
the applicant has held a nonrestricted gaming license for
at least five years prior to the date the interactive gaming
operator license is filed.
Independent Testing Laboratories. Under existing
Nevada law, all gaming devices, associated equipment,
cashless wagering systems, mobile gaming systems and
interactive gaming systems (collectively, “Gaming Equipment”) are subject to testing and approval by the Board’s
Technology Division. Assembly Bill 279 (“A.B. 279”)
found that the inspection of such technology “must be
balanced with the interest of this State in maintaining a
competitive gaming industry in which games can be efficiently and expeditiously brought to market.” A.B. 279
requires the Commission to adopt regulations to provide
Casino Lawyer - Fall 2011

for the registration of independent test laboratories, to
authorize the Board to utilize independent testing laboratories for the inspection and certification of gaming equipment, to establish protocols and procedures to be followed
by the independent testing laboratories in its inspection of
gaming equipment and to allow for an application for the
registration of independent testing laboratories.
A.B. 279 defines an independent testing laboratory as “a
private laboratory that is registered by the Commission to
inspect and certify gaming devices, associated equipment,
cashless wagering systems, mobile gaming systems and
interactive gaming systems, and any components thereof,
and to perform such other services as the Board and Commission may request.”
Mobile Gaming and Independent Contractors. Previously, mobile gaming, or gaming on a wireless device
within a licensed gaming establishment, could only be conducted in the “public areas” of the gaming establishment
and specifically prohibited the operation of mobile gaming
devices in a casino’s hotel rooms. Assembly Bill 294 (“A.B.
294”) removed such restriction and now allows mobile
gaming to be conducted in hotel rooms and any other area
within the gaming establishment, subject to review by the
Board.
Under existing law, if a licensed manufacturer utilized an
independent contractor in developing certain elements of
a gaming device, it was necessary for the independent contractor to be registered with the Board. Assembly Bill 294
(“A.B. 294”) deleted such requirement concerning independent contractors. Additionally, A.B. 294 amended the
provisions regarding the manufacturing of gaming devices
to provide that if the licensed manufacturer “assume[s]
responsibility” for the work performed by an affiliate or
independent contractor, such affiliate or independent contractor does not need to be licensed by the Commission.
A.B. 294 defined “assume responsibility” to be “accept
continuing legal responsibility” for the item in question.

which house the operation of certain gaming systems.
Second, the Commission is authorized to create regulations for the licensing of “service providers.” “Service
Providers” are defined to be (i) entities who act on behalf
of a licensee and who assist or manage wagers or games or
operate the games’ software or hardware and are authorized to share in gaming revenue, (ii) an interactive gaming service provider or (iii) an entity that provides gaming
patrons with access to cash or wagering instruments (i.e.,
ATM service providers), or (iv) an entity that meets such
other criteria that the Commission may establish.
Third, previously, every limited partner and every member
of a limited liability company that held a gaming license
was required to be licensed. S.B. 218 amended such
requirement so that only limited partners or members
holding more than 5% are required to be licensed. Those
limited partners or members that are holding 5% or less
would only now have to be registered with the Board,
which would consist of an informational filing.
Fourth, S.B. 218 updated existing law regarding that it is
a criminal act for any person to possess, or assist another
person in using or possessing, a device designed to obtain
an advantage at playing a gambling game. “Advantage” is
defined as “a benefit obtained by one or more participants
in a game through information or knowledge that is not
made available as part of the game as approved by the
Board or Commission.”
Conclusion. The 2011 Legislative Session continues to
demonstrate the commitment of the Board, the Commission, the Legislature and the Governor to keep Nevada
competitive, at the vanguard of effective gaming regulatory control and acknowledging that as the market continues
to develop, the regulatory control system must similarly
evolve.

S

The Board’s Omnibus Legislation. Every Legislative Session, the Board has an omnibus bill that addresses several
areas, which for the 2011 Legislative Session was Senate Bill
218 (“S.B. 218”). There are several key provisions of S.B. 218.
First, the Commission may adopt regulations regarding the
operation and registration of data hosting centers, which
are independent of the licensed gaming establishment but
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Governments: Online Operators or
Online Regulators?
by Morden C. Lazarus, Edwin D. Monzon, Brian T. Hall and Cory R. Levi

Online gaming has been in existence

since the end of 1995, with Antigua and

?
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Barbuda becoming the first jurisdiction
to enact legislation allowing for a gaming company to apply for and receive a
license to operate online.

It wasn’t until January 1, 1998, when Planet Poker became the first online operator to offer a real-money
multi-player poker platform, with Paradise Poker, Party
Poker and Poker Stars following by 2001. Realizing the
ever growing opportunity, many new online casino and
poker sites surfaced over the next five to ten years, including Full Tilt, Absolute Poker, UB, and Bodog to name
a few, with many of the larger ones earning hundreds of
millions in revenue. Even today, our law office receives
numerous inquiries on a weekly basis requesting information and guidance on starting up and operating an
online gaming site.
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To date, legislation in Canada is clear in regard to gaming:
it is considered therein to be a criminal activity permitting only provincial governments to conduct and operate
gaming endeavours, with a few exceptions. As a result, the
majority, if not all of the online gaming sites, are forced to
“set-up shop” offshore to avoid any and all criminal liability.
The same is not the case in the United States, where up until 2006, online gaming was tolerated. In October of 2006,
the US government enacted the Unlawful Internet Gaming Enforcement Act (UIGEA) that prohibited Financial
Institutions from accepting or making payments to online
operators involved in US facing business. Many of the
online operators in existence at the time were based out of
“tax havens” to avoid having to pay taxes, and as a result,
a lot of revenue being earned from US residents was not
staying within the country. It was the government’s belief,
that by enacting UIGEA, online gaming would come to
a halt, or at the very least, slow down. However, to the
contrary, it only got bigger and more popular, without any
real substantial reduction in US online gaming business;
in fact, the United States is currently the largest market for
online gaming.
Realizing that their plan perhaps backfired on them,
several governments at the state level, and even the US
federal government, over the past few months, have been
attempting to enact and pass legislation that would bring
gaming back into the United States, legally, and with it the
millions of dollars of lost foreseeable revenue. A thorough
analysis of the proposed bills, show that their plan is not to
compete with the Poker Stars and Full Tilts of the world,
but rather to regulate online gaming and generate revenue
through licensing fees and taxes.
Also seeing the amount of potential revenue, several Canadian provinces, in 2010, sought to legally bring online gaming into Canada, however not in the same manner as in the
US. In 2010, the Quebec government announced plans to
open the very first provincially-operated online gaming
site, www.EspaceJeux.com, in hopes of earning a piece of
the billion dollars gaming industry. By February of 2011,
www.PlayNow.com, British Columbia’s online gaming site,
joined forces with Quebec on the Canadian Poker Network
allowing only residents from both provinces to play against
each other. Although appealing to many due to the control
measures and ways to monitor a person’s gambling habits,
many players do remain hostile to the idea of residential
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A thorough analysis of the proposed
bills, show that their plan is not to
compete with the Poker Stars and Full
Tilts of the world, but rather to regulate
online gaming and generate revenue
through licensing fees and taxes.

limitations as players are limited to playing only with
residents of Quebec and/or British Columbia, as opposed
to the tens if not hundreds of thousands of players playing
online from around the world.
Based on all of the foregoing, it is our considered opinion
that of the paths chosen by the United States and Canada,
the licensing and regulatory scheme of the US is wiser, for
two (2) simple reasons:
1. As an operator rather than a regulator, provincial governments will have to compete with sites that have been
around for over a decade, which offshore sites have much
more knowledge, know-how, tools and experience than
governments do, and most importantly, have a solid player
base to draw from; and
2. As an operator as opposed to a regulator, provincial
governments will have to “take the heat” for any and all
complications that may arise from play on their site, rather
than “punish” a clandestine private operator, and hence
avoiding any and all negativity in the eyes of the public.
It is no surprise that governments, both in Canada and the
United States are well aware of the monetary benefits of
online gaming; however, the billion dollar question remains whether governments should recognize the legitimacy of this industry and enter it either as a regulator or
as an operator. Which decision will be the right one, only
the future can tell!

S

Morden C. Lazarus, Edwin D. Monzon, Brian T. Hall and
Cory R. Levi are all associated with the law offices of Lazarus Charbonneau (www.LazarusCharbonneau.com) situated
in Montreal, Quebec, Canada.
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Preliminary Findings of Suitability by
the Nevada Gaming Commission
by Glenn J. Light 1 and Karl F. Rutledge 2

On May 30, 2011, Governor Sandoval signed Assembly Bill No 213

into law, which allows both individuals and entities (collectively “Persons”)
to file applications for a “preliminary
finding of suitability,” even if the Person is not otherwise required to be
licensed by the Nevada Gaming
Commission.
As a result, Persons without an existing involvement with Nevada’s gaming industry or an agreement that gives
them a right to such involvement are now provided the opportunity to apply for a preliminary finding of suitability.
This preliminary finding provides the applicant with a means to address and resolve licensing risk prior to entering
into major transactions or assuming employment positions. This is in contrast to the law that has reigned for three
decades where any Person seeking to file an application for a Nevada gaming license has first had to be in a position
in which licensing is mandatory under the Nevada Gaming Control Act.
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Historically, the Nevada Gaming Control Board and the
Commission have tried to ensure that all gaming apIn short, this concept seeks to induce
plications considered by them would, if approved by the
Commission, materialize into gaming deals and ventures.
new Persons to enter the Nevada
Regulators did not want to expend their limited time
gaming market.
and resources reviewing, investigating and considering
applications for deals not likely to proceed. Thus, for an
individual applicant to be found suitable by the Commission he/she first had to be employed in a capacity that
required such a finding of suitability, such as a director
• Provide that a Person must demonstrate to the sator principal officer of a gaming licensee. Similarly, in
isfaction of the Commission that the Person has the
order for an entity applicant to apply for and obtain a
suitability to become involved as a licensee but has not
gaming license, it had to be party to an agreement that
otherwise entered into a position or transaction which
would require licensure by the Commission.
would require licensing pursuant to this Chapter 463 of
the NRS;
The effectiveness of this regulatory stance during the
boom years when the gaming industry in Nevada was
• Provide that a preliminary finding of suitability expires
expanding rapidly and the regulators were inundated
not more than two years after issuance by the Commiswith gaming applications cannot be questioned. The
sion but may be renewed for additional periods of not
recent global economic depression and its damning
more than two years as the Commission deems appropriconsequences upon Nevada’s gaming industry, however,
ate;
has spurred a focus upon making the market more accessible to both investors and qualified personnel in an
• Set forth standards for a Person to be issued a preattempt to attract greater investment capital back into
liminary finding of suitability that are as stringent as
the state and its gaming industry.
the standards for a person to be issued a non-restricted
license;
Accordingly, the enactment of A.B. 213 allows Persons to
be found suitable or licensed by the Commission without
• Establish the fees for a Person to apply for, to be investihaving to take a position or consummate a transaction
gated for and to hold a preliminary finding of suitability;
that would require licensing by the Commission. In
short, this concept seeks to induce new Persons to enter
• Provide that no Person may be issued a preliminary
the Nevada gaming market.
finding of suitability unless the Person agrees that, for
the duration of the period in which the Person holds the
Assembly Bill 213
preliminary finding of suitability, the Person will not
A.B. 213 begins by proclaiming that the Commission may,
seek or in any way engage in a corporate acquisition opwith the advice and assistance of the Board, adopt regulaposed by management; 4 and
tions governing the issuance of a preliminary finding of
suitability to a Person. 3 Furthermore, if such regulations
• Define the term “preliminary finding of suitability.” 5
are adopted, the Bill mandates that the regulations must:

4 Id at 213(3)(c) defines the term “Corporate acquisition opposed by management,”

5 Id at 213(2)(a)-(f)

as “an attempt to acquire control of a publicly traded corporation that is an affiliated

6 At the time of this article, the revisions to Regulation 4 are in draft form only with

company by means of a tender offer that is opposed by the board of directors of the

public workshops being held in an effort to receive public input on proposed amend-

affiliated company.”

ments.
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Regulation 4.100
In accordance with A.B. 213, the Board and Commission have begun to revise Nevada Gaming Commission
Regulation 4, the regulation that addresses application procedures for gaming licensees.6 As proposed,
a “preliminary finding of suitability” is defined as “the
commission grant of an application by a person who
has not entered into a position or transaction which
would require licensing pursuant to NRS Chapter 463
but wishes to submit to the jurisdiction of the board and

The Board shall have authority to recommend the granting, declining or the
imposition of limitations, conditions or
restrictions on any finding of suitability
as well as revocation or suspension of
any preliminary finding of suitability.

commission for the purposes of obtaining a preliminary
determination of whether or not the person is suitable
to hold a non-restricted license under NRS Chapter
463.” 7
Along with defining a “preliminary finding of suitability,” the proposed regulation section would specify the
requirements for preliminary findings of suitability,
including, but not limited to, Persons who may apply,
Persons who must apply, Persons who may not apply,
the form of the application, the standards of review
concerning an application, the effect of the Commission
declining to approve an application, the duration of the
Commission’s grant of the application, and the discipline which the Commission may impose on a Person
who has obtained a preliminary finding of suitability.
In particular, the application for a preliminary finding

of suitability will be in the same form as if the Person
was applying for a non-restricted gaming license. Any
preliminary finding of suitability is a revocable privilege, and no holder acquires any vested right therein
or thereunder. The Board shall have authority to
recommend the granting, declining or the imposition
of limitations, conditions or restrictions on any finding of suitability as well as revocation or suspension
of any preliminary finding of suitability. Likewise, the
Commission shall have full authority to grant, decline
to grant, limit, condition, restrict, revoke or suspend
any preliminary finding of suitability required or
permitted. However, the Commission’s determination
as to whether it grants an application for a preliminary
finding of suitability or declines to approve such an application will not constitute actual or implied approval
of any future applications for a gaming license, finding
of suitability, or registration. Equally important, the
Commission declining to grant an application for a preliminary finding of suitability shall not be considered a
denial. Finally, a preliminary finding of suitability may
not be sold, assigned, transferred, or disposed of in any
manner. 8

Ramifications of Assembly Bill 213 and
Regulation 4.100
As stated in our introduction, historically the Nevada
gaming market has not been a market amenable to
investors that seize upon deals when an opportunity
arises. Instead, Persons have been required to enter
into a binding agreement or take an employment position and then seek licensure by the Commission. This
has deterred investors for several reasons. First, this
regulatory stance has created the risk that after being in such a position, the Person may not be licensed
by the Commission, notwithstanding all the time and
expense expended in the application and investigative
process. Second, and perhaps more importantly, Persons have had to expend a lot of time and effort in order
to position themselves to do business in the Nevada
gaming industry. For instance, there have been instanc-

7 Draft NGC Regulation 4.100 dated July 5, 2011
8 Id
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es in the past whereby companies, which have had a
strong desire to become involved in the Nevada gaming
industry but have been unable to identify an entry date
into the industry, have purchased small stock interests
in private Nevada gaming companies as a means to
undergo an investigation for a gaming license. Once
licensed, these companies have then had the footing to
more easily invest in subsequent acquisitions, often for
more significant interests in gaming companies, because they have already been found suitable for involvement in the gaming industry in general.
However, following the introduction of A.B. 213 and
its regulations, the Commission can grant preliminary
findings of suitability that will attest to a Person’s
general suitability but will not grant that Person any
involvements in the gaming industry. In other words,
the initial background check, conducted as part of
the preliminary finding of suitability, is expected to
shorten the investigation time necessary for a Person’s
subsequent application for licensure with a gaming
operation. Therefore, A.B. 213 and its regulations will
allow Persons to position themselves more easily to
invest in the Nevada gaming industry and also resolve
any licensing risk prior to entering into a major transaction or assuming an employment position.
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Even more intriguing is the opportunity now presented
to current (or would be) Internet gaming operators.
Specifically, such operators can request a finding of
suitability and upon a finding of suitable be well positioned to act should the U.S. Congress legalize Internet
gaming and utilize the regulatory services of Nevada.

Conclusion
In conclusion, the enactment of A.B. 213 and its regulations not only demonstrates Nevada’s commitment to
maintaining investment in its traditional gaming industry, while not diminishing the strong requirements for
suitability, but also to positioning Nevada and its regulators at the forefront of the interactive gaming industry
in the U.S., should Congress legalize Internet gaming.
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