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here has been much discussion recently regarding
American Indian tribes growing their gaming portfolios beyond Indian Lands.1 According to a recent
article, “as the tribal casino market grows saturated
and opportunities for gambling on Indian trust lands become
scarce, an increasing number of tribes are acquiring off-reservation casinos and launching commercial gambling ventures.”2
Commercial gambling in this context refers to state-licensed
gaming operations that take place on lands fully within a state’s
jurisdiction, and where the Indian Gaming Regulatory Act3 has
no application.
This type of tribal expansion raises the question of
whether state commercial gaming regulators have rules and
policies in place to facilitate an appropriate investigation and
review of an Indian tribe’s application to own or operate a commercial casino or other gaming operation such as a video gaming route. Definitions of ownership and control are at the heart
of State regulatory suitability and license investigations. However, applying these definitions to tribal entities often proves
difficult for state commercial gaming regulators who are not
accustomed to sovereign nations seeking licensure.4 As such,
what are the regulatory concerns in investigating and approving
Indian tribes for commercial gaming, and what have tribal
applicants done to accommodate these concerns to succeed in
qualifying for a commercial casino license?
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GENERAL STRUCTURE OF TRIBAL ENTITIES

American Indian tribes are generally considered “nations within
a nation.” “The United States recognizes tribes as independent
sovereign nations whose locations within the boundaries of a
state do not subject them to the application of state law, yet nevertheless are subject to Congress’s asserted plenary power and
bound by the trust relationship between the federal government
and tribes.” Rand & Light, INDIAN GAMING LAW & POLICY, 2nd
Ed. at 12. The structure of tribal governance varies, but contemporary tribal governments are generally modeled similar to
the federal or state system of three separate branches of governmental power: legislative (composed of an elected tribal
council or tribal legislature), executive (which may be comprised
of an elected chief, governor, or president), and judicial (which
may include a supreme court and lower courts, or a council of
elders).5

OVERVIEW OF REGULATIONS FOR GAMING
LICENSEE OWNERS

Indian tribes seeking state-issued commercial casino licenses
often find it difficult to neatly fit into existing statutory frameworks, which require regulators to “strictly regulate. . . all persons, locations, practices and associations related to the
operation of licensed casino enterprises.” N.J.S.A. 52-1(b)(6).
While the tribes that have moved into commercial gaming have

done so through wholly owned state-created business entities,6 such as limited liability companies, the
owner of these business entities is ultimately an
Indian tribal nation. Generally, state gaming regulators require detailed background investigations
and the filing of personal or business entity disclosure forms for all (1) direct or indirect owners of a
casino license applicant7; (2) for all officers, directors,
“key persons” or other persons that may be deemed
to have any influence or control over the applicant or
the appointment of any board member of a corporate
applicant; and (3) for all persons that provide substantial capital to the applicant.8 Personal disclosure
forms are designed for natural persons9, and business entity disclosure forms are designed for state
or other government incorporated business entities
such as partnerships, associations, corporations, or
limited liability companies.10 Tribal nations are none
of these entities.
Thus, what is the scope of a background investigation of an Indian tribe or an Indian tribe’s statecreated business entity seeking licensure or a finding
of suitability by a state gaming regulator? In the
case of a tribe’s wholly owned company, of course,
the company and its officers and directors will be
subject to a background investigation and finding
of suitability. But what about, and who are, the
“owners” of that company? What persons and
entities must submit disclosure forms and be found
suitable? In the case of an Indian tribe that ultimately owns the company, the tribe is often comprised of thousands of citizens. None of these
citizens is a security holder in the applicant company.
The entity is created by the tribe for the benefit of
the citizens. Should these citizens – the composition
of which changes weekly depending on the lifecycle
of births and deaths – be treated as “owners” or
“shareholders” subject to a background investigation
and finding of suitability?11 Fortunately, no state has
required such a finding of suitability of these tribal
citizens. What about the persons or tribal leaders
who have the authority and power to appoint the
tribal company’s directors or otherwise control the
gaming operation? In many cases, this will be the
tribe’s elected legislature or executive, a position that
changes and is in flux every few years as the leaders
are up for election. Where these leaders do have
authority to appoint the tribal gaming company’s
directors, state gaming regulators have required that
these leaders be subject to background investigations
and findings of suitability. However, for tribal entities and leaders to subject themselves to the jurisdiction of the state regulators, the regulators may also
require a full or limited waiver of the tribe’s sovereign immunity.12 Generally, this is something that
Indian nations prefer not to do.

As such, to avoid subjecting the tribe’s elected
leaders to requisite findings of suitability and general waivers of sovereign immunity, Indian tribes
that have moved into state licensed commercial casinos have done so through various corporate structures that have limited the background investigation
to the tribe’s wholly owned state-incorporated gaming applicant or parent company and to limit the
scope of any waiver of sovereign immunity.
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BUILDING “WALLS” FOR SUCCESS

In 2006, the Pennsylvania Gaming Control Board
determined that the Mohegan Tribe and its Tribal
Council Members were required to be found qualified in connection with the casino license of Downs
Racing, LP d/b/a Pocono Downs. In that case, the
Mohegan Tribe owned the Mohegan Tribal Gaming Authority, which in turn wholly owned Downs
Racing, LP.13 Both the Mohegan Tribal Gaming
Authority and the Mohegan Tribe were licensed as
affiliates of Downs Racing, LP.14 Tribal Council
Members also had to submit to qualification as principals of the affiliated entities.15 The basis for the
regulatory decision was that the Tribal Council
Members maintained control and active involvement in the proposed gaming operations, and the
Chairman of the Tribal Council even testified at the
licensing hearing.16 Of course, the tribe provided a
limited waiver of sovereign immunity.17
As more tribes applied for commercial casino
licenses, they structured their transactions to
accommodate state regulatory requirements. In
particular, ownership was structured to narrow the
scope of tribal influence and control and thus limit
the scope of the state’s suitability investigations. For
example, in 2013, the Massachusetts Gaming Commission found Foxwoods Massachusetts, LLC
(“Foxwoods”), an entity owned by the Mashantucket
Pequot Tribe, suitable for licensure in connection
with a commercial casino application.18 While the
Commission had some reservations regarding the
criminal histories of several elected members of the
tribal council, the Commission held that the applicant was organized such that there was a “wall”
between the applicant’s proposed gaming operations
and the tribal council. According to the Commission,
[i]t is important to recognize that by
virtue of the “wall,” members of the
Tribal Council are not Applicant qualifiers
and accordingly are not subject to the
Commission’s comprehensive background
investigation. As such, it is critical that the
“wall” is not illusory.19

Donna More

Continued on next page

INDIAN GAMING LAWYER • AUTUMN 2017

19

Mohegan Sun Pocono

Continued from previous page

In that case, the Commission held that the “wall” was
not illusory because the Foxwoods operating agreement
and the tribal resolution authorizing the creation of the
company specified that the company was governed by a
Board of Managers that was provided with irrevocable
authority to take any and all actions necessary to manage
the affairs of Foxwoods. As such, the Commission
deemed that only the members of the board were individual qualifiers - not the members of tribal council because only the board members had been provided any
decision-making authority or ability to influence or
effect the affairs of Foxwoods or the proposed commercial casino project.20 Still, the Commission did require that
“Applicant must agree in writing to a complete waiver of its sovereign nation status in all activities it conducts under the authority of its Category 1 gaming license.”21
Similarly, on February 6, 2014, the New Jersey Director

of Gaming Enforcement entered an
order granting a waiver of qualification to the Seminole Tribe of Florida
(“Seminole Tribe”) and its individual

Artist rendering of the
Hard Rock Atlantic City
project.

“Indian Lands” means “(A) all lands within the limits of any Indian reservation; and (B) any lands title to which is either held in trust by the United States for
the benefit of any Indian tribe or individual or held by any Indian tribe or individual subject to restriction by the United States against alienation and over which
an Indian tribe exercises governmental power.” 25 U.S.C. § 2703(4).
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“

As tribal gaming operations mature, states reap the benefit of having well-run,
well-financed Tribal operators for their commercial casinos. Thus, if a Tribal
management structure can peacefully exist within state gaming regulations,
both the tribes and states win.

”

members who were seeking to enter the Atlantic City casino
market through HR Atlantic City, LLC.22 Thereafter, on January 29, 2015, the Seminole Tribe’s company was found qualified
to hold a commercial casino license in New Jersey, with the New
Jersey Casino Control Commission finding that the tribe’s several thousand individual members had no individual ability to
control or influence the proposed casino operations, and that
they were each “akin to public shareholders.”23 The New Jersey
Casino Control Commission arrived at this conclusion because
the Seminole Tribe had set up the company so that the tribe had
no authority to manage the company’s day-to-day business.24
Rather, the tribe’s members only had involvement in the company for certain “extraordinary events” such as bankruptcy or
sale of the company.25 As such, qualification or suitability was
only required for the company, its intermediary business entities,
and the individual members, directors and officers of those
entities, but not the tribe itself or its elected officials. The Seminole Tribe was not required to waive sovereign immunity.
In summary, submitting a Tribal application to own or
operate a commercial gaming operation can be a highly complex
affair. It requires an intimate knowledge of the specific state
regulations in which a tribe seeks licensure and an understanding of the types of corporate structures that have been
approved by state regulatory bodies. Having proper legal counsel to assist in the drafting of the application and shepherding
it through the regulatory process is essential. However, the

effort is not without reward. As tribal gaming operations
mature, states reap the benefit of having well-run, well-financed
Tribal operators for their commercial casinos. Thus, if a Tribal
management structure can peacefully exist within state gaming
regulations, both the tribes and states win. ❆
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