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>> Message from the President

IMGL: On the Forefront of Gaming Law
By Jamie Nettleton

2018

Jamie Nettleton
President

promises to be a very active year for IMGL challenges facing the industry across the globe. Please put
and its members, and I hope that you are able these dates in your calendars - we look forward to welcomto participate in one or more of the many IMGL events ing you in Las Vegas and Prague.
Thank you to all speakers and committee members for
that will be taking place this year.
IMGL members have been, and will continue to be, at your time and efforts in presenting excellent educational
the forefront of all leading developments in the gambling programmes for IMGL’s conferences and Masterclasses.
As the incoming IMGL President, I am honoured to
sector globally. This recognises the expertise of those persons who join IMGL and are involved in the IMGL events have been elected to assume this position. It’s a particular
honour in view of the eminence of the Presidents who
that take place.
The IMGL year comprises a number of events that have made IMGL the leading gambling lawyer association
that it is today. It is also a recognition of the
will be held throughout the world. This
global reach of the IMGL - as the first nonwill include numerous IMGL MasterNorth American and European holder of
classes® - the first for 2018 have already
this position, I appreciate that it is a recogbeen held in Miami and London, while othIMGL members
nition of the global nature of IMGL. I very
ers will be taking place in locations across
have been, and
much hope to build on the success of IMGL
the United States, Canada and Europe, as
well as in Asia and Australia. We invite you will continue to be, that has been achieved through the efforts
at the forefront
of the distinguished IMGL Presidents who
to visit the website at www.imgl.org for
have held this position previously and given
further details.
of all leading
so much of their time, effort and expertise
Many members were present at ICE
developments
in developing this organisation.
(hosted by Clarion Events) and presented
in the gambling
I would like to particularly thank Mike
at the full day IMGL Masterclass® which
sector globally.
Zatezalo for his contribution as President
took place on Wednesday 7 February at
to the IMGL as well as his counsel and
ExCel. We thank Marc Ellinger, Tony
friendship. He leaves a significant role to
Coles and the panelists who made this a
follow.
successful event.
I would also like to welcome, and congratulate, the
The 2018 IMGL year was launched at the IMGL
function on Tuesday 6 February at Skinners’ Hall in newly elected Leadership Committee of IMGL for 2018London (co-hosted with the support of Gordon Dadds). 2019 - Mike McBride, Marc Ellinger, Quirino Mancini,
Plans are well underway for the IMGL conferences taking Justin Franssen, Marie Jones and Marc Dunbar - thanks
place in 2018 in Las Vegas (7-9 March) and Prague (5-7 for your support to date and I look forward to working
September). Bob Stocker has arranged with the American with you in 2018.
Finally, thanks to all of the supporters of IMGL, and
Bar Association and the University of Nevada Las Vegas
a programme for the IMGL 2018 Spring Conference in particularly our sponsors. Also, thanks to Sue McNabb and
Las Vegas covering matters that are extremely topical for Morten Ronde for their continuing efforts on behalf of
IMGL.
all persons interested in the gambling sector.
I look forward to meeting you in Las Vegas.
Steve Ketteley and Robert Skalina and their committee are well advanced in their preparations for the IMGL
Best wishes,
2018 Autumn Conference in Prague. This will be focused
Jamie Nettleton
on issues relevant to developing gambling markets and will
President
provide a forum to discuss pertinent legal and regulatory

“

”
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>> Letter from the Editor
he IMGL spring conference in Las
Vegas will feature may of the hottest
topics in gaming as do articles in our
IMGL publications. The spring
issue of AGL is no exception, featuring articles
ranging from sports betting and online gaming
to jurisdictional updates in evolving gaming areas
such as Japan and Brazil.
The feature article for this issue is “March
Maness Tournament Bracket Pools: What’s at
Stake?” by C.J. Fisher and Lea Giosa. The authors
present a thorough explanation of state and federal laws covering bracket pools in the pay-toenter March Madness bracket pools. The authors
discuss the applicable laws vis a vis the organizers
and participants in the pay-to-enter pools.
The next article, “Online Account-Based
Gambling – The Safest Option” by Antony
Gevisser has a detailed discussion of the potential measures implemented in online accountbased gambling. The author introduces several
negative claims against online gambling and
points out the fallacies of the published claims
against regulated online gambling and offers his
appeal for “objective, factual and fair” reporting.
Next, “Skill Based Gaming: AML Implications” is a guest article by Schor, Thomson and
McWilliams. The authors offer a discussion of
money laundering and new skill-based multiplayer games. The authors include best practices
for casinos and suggest red flags to identify
money laundering collusion amongst players.
The Jurisdictional Updates section begins
with a discussion of “Concepts to Implement an
Integrated Resort in Japan” by Hitoshi Ishihara.
The article focuses on areas to examine for
operators considering entry into the Japanese
market, adding five key points to consider.
The next jurisdictional update is “2018 and
the Legalization of Gambling in Brazil: What to
Expect?” by Edgar Lenzi and Marcelo Munhoz
da Rocha. The article presents a review of the
2017 legislation that leads up to legalization on
some level of gambling in Brazil. The authors
discuss the various forms of gambling covered
by the legislation as well as related areas.
In “Mass Gaming: How we Built This –
Volume 1,” Grossman, Torrisi and Stempeck put
forth a thorough history on the development of
gaming in Massachusetts. The authors explain
hurdles to overcome in the licensing regime with
its multi-level approval process for licensees.
These areas include host communities, sur-

rounding communities
and various state laws
such as Open Meetings
Law and Public Records
Law.
Next, Xavier Munoz
provides a “Legal OverSue McNabb
view of the Spanish
Online Gaming Market”
in which he discussed the licensing structure in
Spain, including clarification of categories of
gaming and tax structure. The author also
explains the fines and penalties imposed on violators of Spanish Law.
In “Tribal Gaming in Canada: From Something to Nothing and Back Again,” Cory Levi
gives us a historical background and discussion
of the three part test developed in several cases
interpreting section 35 (1) of the Canadian
Constitution Act, 1982. The author begins with a
discussion of the early gambling games of
Canada’s First Nations and then presents the
tests that Canada’s Aboriginal people need to
address in proving they possess an Aboriginal
right to carry out gambling activities.
The spring edition closes with a timely
article in the Personal Perspectives section by
Richard Schuetz. In his essay, the author
discusses the often difficult—and based on recent
editorial accounts—pervasive exploitation of
people trying to enter the protected “club” of
casino industry executives. In “Sally: A Story
About Power,” the author focuses on an abuse of
power that offended a friend.
In concluding the spring edition of AGL,
we wish to thank our authors for their values
contributions to the issue and especially thank
our sponsors who make the IMGL mission of
gaming education possible. ♣
Sue McNabb has worked with the state legislature and served as Assistant Attorney General for the Louisiana Department of Justice and as
an attorney for the Louisiana Legislative Auditor. She has an extensive background in corporate law in the private sector where she worked
as General Counsel of an INC 500 Company and as Vice President of
Administration with a national not-for-profit corporation.
Sue served on the board of directors of the Louisiana
Association on Compulsive Gambling and was formerly a member of
the board of the National Council on Problem Gambling. She also
serves on the board of the Louisiana Center for Women in Government and Business and was appointed by Governor Bobby Jindal to
serve on the Louisiana Women’s Policy and Research Commission.
She received the IMGL president’s award for 2013. She currently
serves as the Executive Director of the IMGL.
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>> GAMBLING LAW & POLICY

March Madness Tournament Bracket Pools:

What’s at Stake?
By C.J. Fisher and Lea Giosa

A

ccording to the American Gaming Association (“AGA”), Americans
wagered an estimated $10.4 billion in 2017 on March Madness games
(a 13% increase from the estimated $9.2 billion wagered in 2016), with
97% of that amount placed unlawfully. As most people know, sports betting
is unlawful in the United States outside of a handful of states. Bracket pools
concerning the March Madness Tournament, however, are widespread
throughout the United States and are generally accepted in American culture.
March Madness bracket pools generally involve a participant selecting a
predicted winner for each of the 63
games played in the main six rounds of
the National Collegiate Athletic Association’s Division I Men’s Basketball
Tournament, which takes place over several weeks in March and April of each
6
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year, with the end result being a completed “bracket” of predicted winners.
Depending on the rules of the contest,
participants can typically submit their
completed bracket to the organizer of
the contest through email, mail and/or
via website. In most bracket pools, participants pay an entry fee for each sub-

mitted bracket, with payment made in
cash, check or via electronic transfer
services such as PayPal or Venmo. The
participant with the highest score (generally due to correctly selecting the winners of the most games, particularly in
the later rounds) receives a prize which
is typically most, if not all, of the entry
fees paid. March Madness bracket pools
often involve participants from multiple
states, and occasionally, the organizers
of such pools take a cut of the entry fees
in exchange for their services.
Even if participants in such bracket
pools have some understanding that
they may run afoul of the law, less clear
to most participants is why the bracket

pools may be unlawful, the laws that may apply
to the bracket pools and the specific activities
that may make involvement in the bracket
pools more risky.
Pay-to-enter bracket pools concerning the
March Madness Tournament arguably involve
the three commonly accepted elements of
gambling: prize or reward, chance, and consideration. A bracket pool involving those
three elements will generally be unlawful, unless otherwise authorized pursuant to state
law. As participants typically pay an entry fee
to take part in the bracket pool, and receive a
larger amount if selecting the winning
bracket, the “consideration” and “prize” elements are present in the ordinary bracket pool.
While many popular websites (e.g. ESPN,
CBS, etc.) offer contests promising a substantial prize for participants submitting a “perfect
bracket” or selecting the winning bracket,
these contests are often free-to-enter and accordingly, would be considered a lawful sweepstakes as opposed to unlawful gambling. Still,
these contests must comply with applicable
state laws concerning the requirements for operating a lawful sweepstakes.
Whether March Madness bracket pools
involve chance is the subject of some dispute.
While selecting a winning bracket arguably
requires skill, a court could determine that selecting a bracket and bracket pools involve
some element of chance. For example, in evaluating a football pool, the Superior Court of
Pennsylvania once explained, “it is common
knowledge that the predictions even among
these so-called ‘experts’ are far from infallible.
Any attempt to forecast the result of a single
athletic contest, be it football, baseball, or
whatever, is fraught with chance.”
This background merits some additional
evaluation of state and federal laws potentially
applicable to pay-to-enter bracket pools concerning the March Madness Tournament.

State Law

In New Jersey, for example, all wagers made
to depend upon any race or game are unlawful.
Further, New Jersey prohibits gambling, unless the activity is authorized under the state’s

Casino Control Act. New Jersey defines “gambling” as risking something of value upon the
outcome of a “contest of chance” or a future
contingent event not under the actor’s control
or influence, with an understanding that the
individual will receive something of value in
the event of a certain outcome. A “contest of
chance,” in turn, includes a contest or pool in
which the outcome depends in a material degree upon an element of chance, even if skill
is also a factor. New Jersey also makes it unlawful to promote gambling, which includes
knowingly accepting money from unauthorized gambling, or engaging in conduct that
aids a gambling activity, such as setting up or
organizing an activity.
Despite the above, many states’ prohibitions concerning unlawful gambling include
exceptions or defenses for individuals who participate in, but do not organize, such activities.
For example, in New Jersey, as a defense to a
charge of unlawfully promoting gambling, an
individual may assert that he or she only participated in gambling as a “player.” In New Jersey, a “player” includes an individual who
engages in gambling solely as a bettor, without
receiving any profit from the activity aside
from personal gambling winnings, and without otherwise providing material assistance to
setting up or operating the gambling activity.
In addition to state laws regarding unlawful gambling, pay-to-enter bracket pools
concerning the March Madness Tournament
may also trigger scrutiny under certain state
laws governing lawful games of chance. In
New Jersey for example, a game of chance,
such as a raffle, may only be offered by a qualified organization (such as a non-profit) that is
licensed by the state, and the organization
must comply with certain requirements and
restrictions concerning the operation of the
game. Unlicensed games of chance, however,
are lawful if they are conducted solely for
amusement purposes provided that: 1) no
player furnishes anything of value to participate, 2) the prizes awarded are nominal, and 3)
no person receives compensation for conducting the game.

C.J. Fisher

Lea Giosa

C.J. Fisher and Lea Giosa
are attorneys in the Gaming
Practice Group of Fox
Rothschild LLP, an Am Law
100 law firm. Their practice
focuses on all aspects of
gaming law, including
gaming regulatory compliance,
investigations, licensing and
competitive bids. They may be
reached at (609) 572-2209 or
cjfisher@foxrothschild.com or
lgiosa@foxrothschild.com.

Continued on next page
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“

While the Wire Act likely does not apply to mere
participants in bracket pools, it may apply to those
engaged in the business of betting or wagering who
organize and operate such pools.

Continued from previous page

Federal Law

In addition to state law, pay-to-enter
March Madness bracket pools must
withstand scrutiny under several federal
laws that may apply to such pools.
The Interstate Wire Act of 1961
(“Wire Act”) prohibits those engaged in
the business of betting or wagering from
using electronic communications to make
bets or wagers over state lines on any
sporting event or contest, and from
transmitting a wire communication that
entitles the recipient to receive money as
a result of bets or wagers. Federal courts
have interpreted “business of betting or
wagering” to mean those engaged in a
regular course of conduct or series of
transactions involving time, attention
and labor devoted to making a profit,
rather than isolated, casual or sporadic
transactions. Further, federal courts have
affirmed that a mere customer or bettor

”

is not in the business of betting or wagering. Even if an individual is not in the business of betting or wagering, there is still a
risk that he or she could be found to be assisting, or “aiding and abetting,” someone
who is. While most participants in a
March Madness bracket pool cannot be
said to be in the “business of betting or wagering,” such pools often involve participants in multiple states, and often involve
electronic communications and money
transfers. For example, brackets are often
submitted via email or website, and minutes before the first round of March Madness Tournament games in 2017, analysts
estimated that more than one third of total
transactions placed on Venmo were related
to bracket pools.1 Accordingly, while the
Wire Act likely does not apply to mere participants in bracket pools, it may apply to
those engaged in the business of betting or
wagering who organize and operate such
pools.
The Uniform Internet Gambling En-

forcement Act (“UIGEA”) also concerns individuals engaged in the business of betting or wagering and makes it unlawful for
such persons to knowingly accept funds in
connection with the participation of
another person in “unlawful Internet gambling.” Under UIGEA, “unlawful Internet gambling” includes placing a bet or
wager over the Internet in a jurisdiction
where such bet or wager is unlawful
under applicable federal or state law. Further, a “bet or wager” includes, in part,
the staking of something of value upon
the outcome of a sporting event or game
subject to chance, with the understanding that the person or another person
will receive something of value in the
event of a certain outcome. As noted
above, while most participants in a
March Madness bracket pool are likely
not in the business of betting or wagering, persons who are in such business are
prohibited from receiving funds related
to unlawful Internet gambling. Further,
most pay-to-enter March Madness
bracket pools involve a “bet or wager”
and brackets and payments completed
over the Internet, and as discussed above,
it could be asserted that such bet or
wager is unlawful under state or federal
law. While there are certain exclusions
from UIGEA, such as for fantasy sports
contests that meet certain requirements,
they do not likely apply to March Madness bracket pools. For example, as the
winning outcome in a March Madness
bracket pool depends on the scores of
real-world games and not on the statistics of individual athletes in those games
the exclusion for fantasy sports contests
would not apply.
Additional federal laws could encompass March Madness bracket pools as
well, particularly for those who organize
such pools for profit. The Travel Act
prohibits the use of the mail or any facility
in interstate commerce, with the intent to
distribute the proceeds of any unlawful
activity; or otherwise promote, manage,
establish, carry on, or facilitate any

David Yanofsky, Are A Third of Venmo Transactions Right Now Illegal Gambling Payments?, QUARTZ (Mar. 16, 2017),
https://qz.com/934313/how-many-people-use-venmo-for-the-ncaa-march-madness-tournament/.
1
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MEMBERS
IN THE NEWS
unlawful activity. An “unlawful activity” includes any business enterprise
involving gambling that is unlawful
under state law, with “business enterprise” being interpreted similarly to
the “business of betting or wagering”
under the Wire Act. Accordingly,
under the Travel Act, it may be unlawful for a person who regularly conducts and operates gambling activities
to distribute proceeds from a March
Madness bracket pool over state lines
using the mail or other means. The
Wagering Paraphernalia Act prohibits,
in part, knowingly sending over state
lines records, papers or writings that are
used in wagering pools with respect to
a sporting event, and the Illegal Gambling Business Act prohibits any person from operating an illegal
gambling business. While the application of these federal laws to March
Madness bracket pools is attenuated,
particularly as the Travel Act and
Illegal Gambling Business Act are
not directed towards mere participants, such laws may apply to the operators and organizers of such pools
in certain circumstances.
Finally, while the Professional
and Amateur Sports Protection Act
(“PASPA”) is frequently mentioned in
regard to the legality of March Madness bracket pools, PASPA’s primary
prohibition is directed towards preventing governmental entities (aside
from the four states exempted from
PASPA - Nevada, Oregon, Delaware
and Montana) from legalizing or authorizing a lottery, sweepstakes, or
other betting, gambling, or wagering
scheme based, directly or indirectly,
on one or more competitive games in
which amateur or professional athletes
participate, or are intended to participate (“Sports Betting Activities”).
PASPA, however, also prohibits a person from operating, pursuant to the
law of a governmental entity, Sports
Betting Activities. In other words, if
a state legalizes or authorizes Sports
Betting Activities in violation of
PASPA, it is unlawful for a person to

operate such activities even if in accordance with that particular state’s laws.
While New Jersey has attempted to
authorize sports betting in spite of
PASPA, to-date such efforts have been
unsuccessful. Additional states have
enacted provisions legalizing sports
betting when or if such legalization
is permitted under federal law,
including PASPA. For example, recent
amendments to the Pennsylvania Race
Horse Development and Gaming Act
include provisions allowing sports wagering “when Federal law is enacted or
repealed or a Federal court decision is
filed that permits a state to regulate
sports wagering.”

Takeaways

As noted above, bracket pools concerning the March Madness Tournament are widespread throughout the
United States. March Madness captivates millions and draws more and
more fans to participate in bracket
pools each year. While the enforcement risk of participation in such
pools remains low despite such pools
being potentially unlawful under federal and state law, there are a number
of considerations to keep in mind to
mitigate potential legal issues surrounding March Madness bracket
pools. First, free-to-enter bracket
pools generally fall outside of “gambling.” Second, certain federal and
state laws concerning gambling exclude
mere participants from criminal
penalties. Last, and most notably,
organizing and operating pay-toenter March Madness bracket pools
carries additional risk, particularly
when the organizer is compensated
for and profits from running the pool,
the organizer frequently conducts
such pools or other gambling activities, the prizes are of significant
value, and/or the prize proceeds,
communications or materials related
to the pool are distributed electronically and/or over state lines. ♣

Butler Snow is pleased to
announce that Sean M.
McGuinness has joined the
firm. McGuinness will be a
part of the firm’s gaming
industry team and business
services practice group. He
regularly practices before the
Nevada Gaming Control Board and the Nevada
Gaming Commission. He can be reached at
Sean.mcguinness@butlersnow.com.
Bob Stocker has established
his own firm Robert Stocker
PLLC. He continues to
specialize in gaming law on
both a national and an international level, business transactions including business
formation, merger and acquisitions and general business matters and
captive insurance company formation and representation, as well as teaching all of these subjects as an adjunct professor at the Thomas
Cooley Law School. He notes that in his new
setting he has much greater flexibility in regard to
client representation and pricing of legal services,
which his clients have greeted with great enthusiasm. His business phone is 517-881-7687 and
email is stockerpllc@robertstocker.com.
Heidi McNeil Staudenmaier,
Partner with Snell & Wilmer in
Phoenix, AZ, was named 2018
Phoenix Lawyer of the Year for
Gaming by Best Lawyers in
America. Heidi previously
earned similar honors in 2011
and 2016, and also was named Phoenix
Lawyer of the Year for Native American Law in
2015 and 2017. Heidi is Past President of the
IMGL and currently is serving a three-year term
as the Chair of the American Bar Association
Business Law Section’s Business & Corporate
Litigation Committee.
“Learning TUgether” Webinar
— Crowe & Dunlevy attorney
Mike McBride III ’89, chair
of the firm’s Indian Law &
Gaming Practice Group,
discussed David Grann’s
best-seller, Killers of the
Flower Moon: The Osage Murders and the
Birth of the FBI. In the 1920s, oil discoveries
made citizens of the Osage Nation the richest
people per capita in the world. One by one, the
Osage began to be killed off. Grann utilizes
years of research and startling new evidence to
revisit the shocking series of crimes in which
dozens of people were murdered, and serves up
a searing indictment of the callousness and prejudice toward American Indians that allowed the
murderers to operate with impunity for so long.
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>> JURISDICTIONAL UPDATE: MASSACHUSETTS

Plainridge Park Casino, Plainville, MA

Mass Gaming:

How We Built This
VOLUME 1
By Todd Grossman, Carrie Torrisi and Justin Stempeck

U

nprecedented! This was the refrain commonly bellowed in our direction as
we sought to construct the infrastructure for the licensing and regulatory
oversight of casinos in Massachusetts. Though often cloaked in concern,
not adulation, we considered its use a term of endearment and an indication that
we were moving in the right direction by exploring the best path forward for
Massachusetts. Doing things “the way they have always been done” was
appropriate in some circumstances, but not a great fit in others. We were, and
continue to be, the beneficiaries of those who have done it before us. From that,
we have been able to borrow, copy, and innovate.
In this article we will describe a few of
the legal issues confronted by the Commission that helped shape the landscape
in which significant early decisions were
made.
Let’s start at the beginning. It was
2011. Only a few years removed from the
subprime mortgage crisis and still in the
midst of an economic recession, the
Massachusetts Legislature was again dis10
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cussing the legalization of casino gaming
in the state. After years of debate, research,
and compromise, the Legislature enacted
An Act Establishing Expanded Gaming in
the Commonwealth (“gaming act”) that
was signed into law by Governor Deval
Patrick on November 22, 2011. In an effort
to create jobs, spur economic development, and repatriate gaming dollars
crossing the borders to neighboring

states, casino gaming was coming to
Massachusetts. The gaming act established
the Massachusetts Gaming Commission,
to be comprised of five commissioners, and
authorized the Commission to license up
to three casinos and one slots only facility
(with no more than 1250 machines).
The act geographically divided the
state into three regions and allowed for
the siting of one casino in each region
and the placement of the slot facility anywhere in the state. It was up to the Commission to implement the act including
licensing of the casinos and slot facility.
The Commission’s paramount objective
was to ensure public confidence in the
integrity of the gaming licensing process and
in the strict oversight of all gaming establishments through a rigorous regulatory scheme.
The license award processes in each region
were competitive; that is, there were multiple bidders for each of the licenses at
different points in the process.
After an at times intense deliberation
resulting in a 3-2 vote, the Commission
awarded the slots only gaming license to
Penn National Gaming for a facility in
Plainville, MA (known as Plainridge Park
Casino). Next, it awarded a license to
MGM Resorts for a destination resort
casino in Springfield, MA (to be known
as MGM Springfield and scheduled to
open in September 2018). Finally, after a
spirited competition with Mohegan Sun,

the Commission awarded the Region A
(“Boston area”) gaming license to Wynn Resorts
for a destination resort casino in Everett, MA (to
be known as Wynn Boston Harbor and scheduled to be open in June 2019).

Host Communities

Implicit in the gaming act is the notion that no
casino would be located in a city or town where
it was not welcome. To help guarantee this
outcome, the law created the concept of the
host community, the city or town where the
casino was physically located. Before the Commission could even consider awarding a gaming license to an applicant, they would first
have to seek the approval of the host community in two forms. First, the applicant needed
an executed agreement with the host community. Negotiated with the mayor or other head
of the local government, the agreement was
to set forth all terms and conditions of the
community hosting such a facility including “a
community impact fee for the host community
and all stipulations of responsibilities between
the host community and the applicant, including stipulations of known impacts from the
development and operation of a gaming establishment.” If an applicant was unable to execute
an agreement, that was the end of the line and
the Commission would never even have occasion to review the proposal. Even if an agreement was executed, there was a second hurdle
an applicant had to clear. That is, they had to
obtain a favorable vote in an election in support
of the proposal from the citizens of the host
community. In order to help inform the electorate, the law required the executed host community agreement to be posted publicly. If the
applicant did not receive a favorable vote (over
50%), they would not be permitted to move forward with their application. Indeed, there were
a number of applications that stalled at this
point (Suffolk Downs and Foxwoods in Region
A, and Hard Rock and Mohegan Sun in Region
B). Only those who made it through this
process were permitted to submit an application for a gaming license.

Surrounding Communities

The gaming act also recognized the need to
mitigate any known and unknown effects
caused by the construction and operation of a

casino on cities and towns not deemed host
communities but located in the general proximity of the casino. In addition to negotiating
a mitigation agreement with the host community, an applicant was required to negotiate a
mitigation agreement with each designated surrounding community. Surrounding communities were defined as those cities or towns “in
proximity to” a host community which “experience or are likely to experience impacts from
the development or operation” of a casino.
Unlike the host community designation, which
was based on where the casino was actually
located, the surrounding community designation was based on actual impacts. This meant
that a town could be located geographically
adjacent to the host community but not be designated a surrounding community if it did
not or was unlikely to experience any impacts
created by the casino. The Commission requested
that the applicants designate all of the cities
and towns it believed to be surrounding communities. It then allowed any city or town that
was not designated to petition the Commission
to designate it as such. As it turned out
(perhaps since the licensing process was a competitive one in which applicants were evaluated
on numerous considerations including the
approval or disapproval in the communities in
which they’d be located), most municipalities
that desired to be designated were in fact designated by the applicant. The Commission was
only called upon to conduct a handful of hearings to determine surrounding community
status.
Further, unlike the host community provisions of the law that essentially allowed the
host community to veto a prospective application by either refusing to negotiate a mitigation agreement or voting in the negative at an
election, the surrounding communities had no
such power. In order to ensure that a surrounding community was unable to exercise a
de facto veto, the Commission developed a
“baseball style” arbitration process to resolve any
deadlocks in mitigation negotiations. Each party
was invited to present its best and final offer for
a mitigation agreement to a panel of three arbitrators. The panel then selected the one that was
most closely tailored to address the known or
potential impacts of the casino. The process was
Continued on next page
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mission has and continues to maintain a
transparent and participatory process for
implementing the gaming act.

Public Records

Artist rendering of
MGM Springfield

Continued from previous page

designed to force the parties to
reach a compromise instead of
risking having the arbitrators
select the other parties’ proposal.
There were a number of arbitrations conducted and the process
was largely successful.

Open Meetings

The Open Meeting Law,
which requires that deliberations among members of a public body
be held in public, has created its own set
of challenges. One of the cornerstones
of the Commission’s mission, and the
sine qua non to its success, was to create
and maintain a fair, transparent, and participator y process for implementing the
expanded gaming law. To that end, the
Commission live-streams its public
meetings over the Internet and makes all
documents being reviewed at each meeting available on the Commission’s website that same day. The meetings are then
transcribed and the transcripts are
posted on the website along with the
meeting minutes.
Ensuring compliance with the law
has not always been easy. In the Commission’s infancy, its five members were
getting up to speed on the intricacies of
the gaming act and the gaming industry,
and were working together daily in the
same office with limited support staff, all
without being able to communicate with
each other like normal business partners
12
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In addition, the Commission has encountered challenges in its efforts to comply
with the Massachusetts Public Records
Law. The law largely mirrors the Federal
Freedom of Information Act and presumes that all records in the possession
of a government agency are public records
and must be disclosed upon request, with
certain enumerated exemptions. The
exemptions are fairly limited; there is no
exemption within the law which
could be applied to a situation in
which a private entity routinely
provides highly sensitive information to the state as a requirement of licensure. However, the
gaming act contemplated this
concern and includes two applicable sections. The first applies to
entities during the application
Artist rendering of
process and provides that trade
Wynn Boston Harbor
secrets, competitively-sensitive or other
proprietary information provided in
the course of an application for a gamwould do in the private sector. All of ing license under this chapter, the disclosure
their communications (from determining of which would place the applicant at a comthe dress code, to the selection of an exec- petitive disadvantage, may be withheld from
utive director, to discussing nuances of disclosure. This exemption was used to
the new law) were required to take place protect information such as marketing
and promotional strategies, unaudited
at public meetings.
The intersect of the open meeting financial statements, and surveillance
law and the gaming suitability process and security plans. The second exempfor applicants and all qualifiers posed an tion applies to entities after the applicainteresting challenge in that the suitabil- tion process is complete and the license
ity reviews typically detailed confidential has been awarded. This section authorizes
and personal information. The Commis- the Commission to protect information it
sion was forced to navigate the law, in- considers to be a trade secret or detrimental
cluding presentation of redacted reports to the gaming licensee if it were made pubin public, while ensuring adequate analy- lic by entering into a nondisclosure agreesis and review of applicants. Similarly, ment with the gaming licensee. The
the actual deliberations over the award Commission has created a non-disclosure
of the casino licenses were held in public. agreement application process to ensure
Many of the applicants at the time that the exemption is uniformly applied
remarked that they had never seen such and the confidentiality of information
a transparent (and nerve racking) decision maintained. To date, the Commission has
making process played out right in front entered into nondisclosure agreements
of them (and broadcast live over the with two of its three licenses. These two
Internet). Despite these issues, the Com- additional gaming related exemptions to

the law help ensure that the gaming
licenses can comfortably do business in
Massachusetts, meet all necessary reporting requirements, and not place themselves at a competitive disadvantage from
the release of trade secrets or proprietary information.

Referendum

On November 4, 2014, Massachusetts
voters went to the polls. The biggest
draws that day were the races to elect a
new governor and attorney general.
Charlie Baker was elected governor by a
slim margin over then Attorney General
Martha Coakley, and Maura Healey was
comfortably elected the new Attorney
General. The most notable result for
those involved with the state’s nascent
gaming industry, however, was that for
ballot question #3. The Massachusetts
Constitution allows citizens to propose
changes to the law in the form of ballot

questions which are then voted on as
part of the typical November elections.
The Constitution lays out a number of
subjects excluded from potential consideration as ballot questions, though. For
example, no question may be proposed
if it relates to the “reversal of a judicial
decision”, “makes a specific appropriation
of money from the treasury”, or if it is
inconsistent with one’s “right to receive
compensation for private property appropriated to public use.” The Attorney
General reviews all proposed questions
to ensure they pass constitutional muster.
If they do, the question is placed on the
ballot. If they do not, the question will
not appear- unless a court orders otherwise, of course.
In 2014 Attorney General Coakley’s
office declined to approve a proposed
question that would have repealed the
gaming act and prohibited casino gaming. The group that proposed the ques-

tion appealed that decision to the state’s
highest court, the Supreme Judicial
Court. The SJC reversed the decision and
ordered the question be placed on the
ballot. See Abdow v. Attorney General, 468
Mass. 478 (2014). At this point, the Commission had awarded gaming licenses to
Penn National, MGM, and Wynn. Penn
National was actually in the process of
constructing its facility. Not surprisingly,
an organization called the Coalition to
Protect Mass Jobs was created to spearhead a vote ‘no’ on question 3 campaign.
After a substantial advertising blitz,
the movement was successful as Massachusetts voters rejected question 3 by a
60% to 40% vote. The gaming law had
survived.
And so it is, the Massachusetts story
continues to be written. Unprecedented?
Perhaps. ♣
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TRIBAL GAMING IN CANADA
From Something to Nothing & Back Again
by Cory R. Levi

D

uring their exploratory voyages for shorter travelling routes to Asia from the
west of Europe, European explorers, dating back to the times of John
Cabot, Jacques Cartier, Martin Frobisher and Samuel de Champlain, to
name a few, fell upon foreign land – Canada. It was at this time that these famous
explorers met and interacted with the native people already living there, the
Aboriginals, also known as Canada’s First Nations.
The European “white man” shared gifts
with the Aboriginal peoples, such as alcohol, knives and iron, and in return the
Aboriginal peoples traded furs and shared
their cultures and traditions – their way
of living; this included hunting, fishing
and some of their activities to pass the
time, such as sport and high stakes
gambling.
The way of life was very different
for the Aboriginal peoples than it was for
Europeans. For one, they did not have
markets where they could purchase food
and other necessities, such as clothes.
Instead, they had to hunt and fish for
their own survival.
To pass the time and as a way to
14
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develop physical and mental skills,
Canada’s Aboriginal peoples played games,
categorized as either games of chance,
games of strategy or games of lifestyle
mathematics in order to teach basic fundamentals such as hunting, problem solving
and strategy. 1 Some of these games
included “lacrosse” and “archery” in the
summer months and “snowsnake” and
“shinny” (which later evolved to present
day hockey) in the winter months, and at
times were played between villages. 2
In fact, it was John Cabot who was
said to first learn that Aboriginal peoples
gambled while playing games of chance;
he thought that Europe’s dice and card
games would be foreign to them, and while

those specific styles of games were, the
essence of gambling was not.3 In reality,
gambling dates back thousands of years
prior to Cabot’s arrival in Canada. “Slahal”
(known as “stickgame” in English) is said
to be the first form of gambling by
Canada’s First Nations and was used as
an alternative to war or other violence to
settle disputes and determine territory.4
In addition, “Slahal” was also used for
entertainment and spiritual purposes as
well as a means for economic gains for
First Nations’ communities.5
In light of the foregoing, it can be
said that, without a doubt, when John
Cabot, and the many explorer that followed,
first arrived on the shores of Canada,
gambling amongst Canada’s First Nations
had already existed.
It wasn’t until 1892 and the enactment of the Canada’s Criminal Code of
18926 that gambling, tribal or not, officially
became banned throughout the country,
with many reforms and amendments
occurring over the next few decades;

bingo and raffles were permitted for charitable
purposes, with horse racing and lotteries soon
to follow.
Notwithstanding the evolution of gambling
itself in Canada, only the provinces were able to
legally own and operate gambling facilities, and
as the years went by and economic times for
many First Nations’ communities worsened, several Aboriginal tribes felt that they were being
deprived of a right to which they rightfully laid
claim – a right to carry out all forms of high
stakes gambling for the economic development
of their communities. But how could they
achieve this? Canada’s Aboriginal peoples were
still, after all, Canadian citizens, and therefore
had to respect and abide by the laws.
In 1982, with the enactment of the Canadian Constitution Act, 1982, and more specifically,
the text of section 35(1) thereof, this perceived
“right” became possible.

CLAIMING RECOGNITION OF
A SECTION 35(1) RIGHT
R. v. Sparrow: the “Three Part Test”
In R. v. Sparrow,7 the Supreme Court of Canada
was presented with the question of determining whether section 35(1) of the Act rendered
the terms of a food fishing license held by the
Musqueam Indians, which terms are dictated by
the Fisheries Act,8 to be unconstitutional.
The Appellant therein, Ronald Edward
Sparrow, was charged under section 61(1) of
the Fisheries Act for fishing with a drift net of 45
fathoms in length instead of the permissible 25
fathoms, which went against the length allowed
by his food fishing license; Mr. Sparrow did not
contest the facts alleged by the Crown.
In his defense, Sparrow contended that he
had been fishing pursuant to an existing Aboriginal right, recognized and affirmed by section
35(1) of the Act, and argued that the terms and
restrictions of the fishing license issued by the
government were inconsistent with section 35(1)
of the Act, which states that “The existing
Aboriginal and treaty rights of the Aboriginal peoples of Canada are hereby recognized and affirmed.”
In its analysis, the Supreme Court of
Canada, under the guidance of Chief Justice
Dickson, set forth a “Three Part Test” by
which all Aboriginal rights must pass in order
to be afforded the protection of section 35(1) of
the Act.

Part 1 of the “Three Part Test:”
Origin of the right being claimed
The first part of the test pertains to the assessment
and definition of an existing Aboriginal right.
Part 2 of the “Three Part Test:”
Infringement
The second part of the test relates to the determination of whether or not the Aboriginal right
being claimed has been infringed upon. The
individual and/or group alleging the infringement
has the onus of proving a prima facie infringement.
Part 3 of the “Three Part Test:”
Justification
If a court of law comes to the conclusion as
to the existence of a prima facie infringement,
then the analysis shifts towards the third part
of the test, more particularly, whether the
infringement is justified.
The Supreme Court of Canada only dealt
with the first part of the test, as the Crown did
not reasonably contest the Musquems’ Aboriginal right to fish.

Cory R. Levi

Cory R. Levi is an Attorney
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of Lazarus Charbonneau
(www.LazChar.com), located
in Montreal, Quebec, Canada.
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R. v. Van Der Peet: Elaboration of part 1
of the “Three Part Test”
In R. v. Van Der Peet,9 the Supreme Court of
Canada further elaborated on the first part of
the test set out in Sparrow and concluded that in
order to declare the existence of an Aboriginal
right, said claimed right must pass the “Integral
to Distinctive Culture Test.”
However, before addressing the “Integral to
Distinctive Culture Test,” the Court outlined
some guiding principles. Among them was the
recognition by the Court that Aboriginal rights
are rights that exist because of their Aboriginal
nature.
In addition, the Court recognized the
“Fiduciary Duty” of the Crown owing to Aboriginal peoples. The Court held that this duty
requires that where any ambiguity exists as to
what is protected by section 35(1) of the Act,
said doubt is to be resolved in favor of the
Aboriginal community claiming the right.
In its analysis of section 35(1), the Supreme
Court found that “the Aboriginal rights recognized and affirmed by said section are best understood as, first, the means by which the Constitution
recognizes the fact that prior to the arrival of Euro-

Continued on next page
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peans in North America the land was already
occupied by distinct Aboriginal societies, and as,
second, the means by which that prior occupation is reconciled with the assertion of “Crown
Sovereignty” over Canadian territory.”10
The Supreme Court then clarified
and refined the test for identifying an
Aboriginal right (the “Integral to Distinctive Culture Test”) and outlined the
following factors and guiding principles
to consider:11

Courts must take into account the
perspective of Aboriginal peoples
themselves;

1.

Courts must identify precisely the
nature of the claim being made in
determining whether an Aboriginal
claimant has demonstrated the existence
of an Aboriginal right;

2.

In order to be integral, a practice,
custom or tradition must be of central significance to an Aboriginal society;

3.

The practices, customs and traditions which constitute Aboriginal
rights are those which have continuity
with the practices, customs and traditions
that existed prior to contact;

4.

Courts must approach the rules of
evidence in light of the evidentiary
difficulties inherent in adjudicating the
Aboriginal claims;

5.

Claims to Aboriginal rights must be
adjudicated on a specific rather than
general basis;

6.

For a practice, custom or tradition to
constitute an Aboriginal right it
must be of independent significance to
the Aboriginal culture in which it exists;

7.

The “Integral to Distinctive Culture
Test” requires that a practice, custom
or tradition be distinctive – it does not
require that a practice, custom or tradition
be distinct;

8.

The influence of European culture
will only be relevant to the inquiry if
it is demonstrated that the practice, custom or tradition is only integral because
of that influence;

9.

Courts must take into account both
the relationship of Aboriginal
peoples to the land and the distinctive societies and cultures of Aboriginal peoples.

10.

Ms. Van Der Peet failed the “Integral
to Distinctive Culture Test” in part,
because the Supreme Court characterized
her claim as an Aboriginal right to exchange fish for money or for other goods
instead of characterizing it as a claim
based on a right to fish to provide for a
moderate livelihood. Consequently, she
failed to demonstrate that the exchange of
fish for money or other goods was an Aboriginal right of her Aboriginal community.
The Court did not elaborate nor
examine the claim on the basis of the
remainder of the Sparrow test.
R. v. Pamajewon: An Aboriginal
right to Gambling
The decision in R. v. Pamajewon12 was
delivered a day after the Supreme Court
of Canada had given greater clarity to
the first portion of the Sparrow test in the
Van der Peet decision. Consequently, counsel for Pamajewon did not benefit from
the knowledge of the “Integral to Distinctive Culture Test” that was used to
determine whether the claimed Aboriginal right was protected under section
35(1) of the Act.

1 Games from the Aboriginal People of North America. Arnason, K., Maeers, M.,
McDonald, J. and Weston, H. Taken from the Internet on January 17th,
2018 at http://centraledesmaths.uregina.ca/RR/database/RR.09.00/treptau1/
2 www.cepn-fnec.com/PDF/coin_jeunes/eng/Part3.pdf
3 www.ottawalife.com/article/gambling-has-a-long-and-turbulent-historyin-canada?c=5
4 An Oral History of the Ancient Game of Sla-Hal: Man Versus Animals. Indian
Country Today. Roman Nose, R. May 27, 2012. Taken from the Internet
on January 17th, 2018 at https://indiancountrymedianetwork.com/news/
an-oral-history-of-the-ancient-game-of-sla-hal-man-versus-animals/
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Pamajewon claimed that section 35(1)
of the Act included the right to Self-Government which as a result, included the
right to regulate gambling activities on
the reserve.
The Supreme Court disagreed with
Pamajewon’s characterization of the
nature of the claim, and instead ruled that
the correct characterization was the participation in, and regulation of, high stakes
gambling activities on the reserve.
In light of the foregoing, the Supreme
Court of Canada found that the evidence
did not support Pamajewon’s claimed Aboriginal right to conduct and regulate highstakes gambling on the reserve.
It is noteworthy to mention that the
Supreme Court of Canada did not rule that
the Ojibwa and Eagle Lake First Nations
do not have the Aboriginal right to conduct
and regulate gambling but, rather, it found
that the evidence presented was insufficient
to support the existence of such a right.
Consequently, the Supreme Court of
Canada did not proceed with the remainder of the Sparrow test, namely, the determination of whether or not the claimed
Aboriginal right had been infringed, nor
did it address the issue of justification.

CONCLUSION

Sparrow outlined a general “Three Part
Test” in order to determine if a claimed
right should be deemed to be an Aboriginal
right under section 35(1) of the Act, while
Van der Peet clarified and refined the first
part of the aforesaid test, introducing the
test of “Integral to Distinctive Culture.”
These decisions outline the necessary
steps that Canada’s Aboriginal peoples
need to take in order to succeed in proving
that they indeed possess an Aboriginal
right to carry out gambling activities, in
virtue of section 35(1) of the Act. ♣

5 https://en.wikipedia.org/wiki/Slahal
6 The Criminal Code, 1892. 55-56 Victoria, Chap. 29.
7 [1990] 1 S.C.R. 1075
8 R.S.C. 1970, c. F-14
9 [1996] 2 S.C.R. 507
10 R. v. Van Der Peet, at par. 43
11 R. v. Van Der Peet, at par. 49
12 [1996] 2 S.C.R. 821
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Congress

“

House Speaker Rodrigo Maia
is in favor of the legalization of
casinos only. PL 442/1991
currently provides for all forms
of gambling. Thus, in order for
him to have approved only
casinos, the speaker would
either need to change PL 442/1991
(which would make the process
take more time) or he could try
to include for voting the New
Tourism Bill, after an amendment
for the inclusion of casinos.

”

2018 and the

Legalization of
Gambling in Brazil
What to expect?
By Edgar Lenzi

T

he year 2017 has come to an end and a very interesting development was seen regarding the advancement of the legalization of
gambling in Brazil which has taken place via several measures.
First and most important of all, are the two gambling bills that are
being processed by the Brazilian Congress, which are PL 442/1991 (The
House of Representatives’ Bill) and PLS 186/2014 (The Senate’s Bill),
in which all types of gambling could be legalized, besides others below.

The Senate’s Bill is currently at the Constitutional and Justice Commission (CCJ) of the Senate. The Senate’s CCJ is expected to vote the
Project on the first meeting session of 2018, on
February 21st. After the vote by the CCJ, the Project will then await inclusion on the Senate’s Plenary agenda for vote. The reason this Project was
not yet voted by the CCJ is the Rapporteur of the
Bill on the CCJ – Senator Benedito de Lira – presented a new version of the Bill for the CCJ. Then,
Senator Magno Malto – also a member of the
Senate’s CCJ – asked for more time to analyze the
bill. On the last meeting session of 2017, when
the CCJ was going to vote the Project, the Senate’s Speaker, Senator Eunício de Oliveira, determined that all Senators should attend a Plenary
meeting immediately, which caused PLS
186/2014 to not be voted by the CCJ.
As for the PL 442/1991 - The House of Representatives’ Bill - it is currently waiting to be included for vote on the Chamber’s Plenary Agenda.
Last year there was an Urgency Request for the
vote of PL 442/1991 by the House’s Plenary;
however, there was no resolution on this matter.
The biggest issue with regards to the House Bill
is the fact that there is no consensus about what
gaming types should be legalized. The current
version of the bill provides for the legalization of
all types - which is the point of view of the Par-

Continued on next page
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Continued from previous page
liamentary Front for the Legalization of
Gambling in Brazil (a group of congressmen that are in favor of the legalization of all gambling types). However,
Rodrigo Maia (House of Representatives’ Speaker) is of the opinion that only
casinos should be legalized. This disagreement between Maia and the Parliamentary Front has held back the vote on
PL 442/1991, which can be expected to
occur in 2018.
As mentioned above, House Speaker
Rodrigo Maia is in favor of the legalization of casinos only. PL 442/1991 currently provides for all forms of gambling.
Thus, in order for him to have approved
only casinos, the speaker would either
need to change PL 442/1991 (which
would make the process take more time)
or he could try to include for voting the
New Tourism Bill, after an amendment
for the inclusion of casinos. This New
Tourism Bill aims to put together three
others - Bills 2724/2015, 7425/2017 and
7413/2017 that intend to modernize the
Brazilian Tourism sector, with the creation of the New EMBRATUR - Brazilian Agency for the Promotion of Tourism
along with other measures. Maia could
use this option to try to put to vote a Bill
that would approve only casinos. This
possibility could go forward; however,
Maia would need to gather a lot of polit18
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ical strength from his allies, which would
demand a lot of time for debates and discussions and could cause friction with the
congressmen members of the Parliamentary Front for the Legalization of
Gambling, especially because they are
working for the approval of all types of
gambling, not just casinos.
Also, there is a very important judicial debate about the Constitutionality of
articles 50 - 58 of Decree Law 3,688/1941
(which is the piece of Legislation that
provides for the prohibition of Gambling
in Brazil). The center of this discussion is
the possible atypicality of the conduct of
exploring/operating Gambling in Brazil
because, according to many judges and
courts, the Decree Law 3,688/1941 was
not received by the current Brazilian
Constitution (which is from 1988). This
happens because in order for a law that is
prior to the Constitution to be valid, it
must be received by the Constitution; in
other words, it cannot be contrary to the
principles, guarantees and values that the
Constitution introduced to the legal system. If it is contrary to the principles,
guarantees and values, it will be considered unconstitutional and should be considered to be outside of the legal system
and produce no effects. This discussion
was taken to the Brazilian Supreme
Court by means of an Extraordinary
Appeal (RE 966.177) filed by the Public

Prosecution Office of the State of Rio
Grande do Sul, and it was determined by
the Ministers that this possible non reception of Decree Law 3,688/1941 must
be judged by the Court by mid-2018.
The possible outcomes from the
decision that will be taken by the Supreme
Court are:
a) The recognition that the Decree
Law 3,688/1941 was in fact received by
the Constitution. This result would
not change the current legal situation
of gambling in Brazil - in other
words, that gambling is considered
illegal and has been considered illegal since the prohibition in 1941;

b) The recognition that the Decree
Law 3,688/1941 is contrary to the
values of Constitution and was
not received by it, meaning that it is
unconstitutional. This would mean
that the prohibition of Gambling
would no longer be valid; however, the
Supreme Court would have to review
the effects of the decision, and could
organize its opinion so as to not result
in an immediate end for the prohibition - especially for legal certainty.

Aside from the mentioned Gambling Bills, there is also the privatization
of LOTEX (Instant Lotteries) that

“

The gambling community
should look at 2018 as a
turning point for Brazil and
start taking measures with
regards to setting a foot in
Brazil since it is likely that
gambling will be legalized in
the country.

”

should have happened in 2017, and that is now
expected to happen in 2018. The Ministry of
Finance has held several road shows in 2017 for
the explanation of the privatization process of
LOTEX, which is expected to happen in the
auction format. In the mentioned road shows,
the SEAE (Secretariat for Economic Issues) of
the Ministry of Finance has presented the
LOTEX opportunity with the consultancy
firm Ernst & Young, which was responsible for
the elaboration of all studies and business plan
development for LOTEX. The bidding for
LOTEX was submitted for analysis of the Federal TCU (Audit and Compliance Court), which
concluded that there are some points that need
clarification from the Ministry of Finance and
by SEAE (Secretariat for Economic Issues).
Because of the mentioned request of the TCU,
the bidding process for LOTEX is expected for
the second semester of 2018, once the TCU
request is answered.
Besides LOTEX, there is also a new possibility for the operation of State Lotteries. The
State Lotteries, that have been prohibited since
1967 (expect for some states), are now subject
of a new bill that aims to legalize this form of
lotteries. Deputy Hugo Leal has proposed a
State Lotteries Bill that, if approved, will allow
the state to conduct its own lotteries and is
something that will present development during 2018.
On the Sports Betting perspective, in late
2017, Caixa Econômica Federal has held a bidding
process for the selection of a consultancy firm to

develop a business plan and other studies for a
fixed odd Sports Betting operation in Brazil.
The mentioned Sports Betting operation would
be privatized for a private operator (one of more
than one) in a model similar to the one used for
LOTEX. The firm that won the consultancy
bidding process was Ernst & Young, and once
the studies and business plan are presented, a
privatization process with road shows shall be
expected also for the Sports Betting operation.
A couple of bill projects that also should
show development in 2018 are PL 57/2011
and PLS 213/2017. Bill PL 57/2011 provides
for the prohibition of online betting and still
awaits analysis by the Finance and Taxation
Commission and also by the Constitutional and
Justice Commission. Bill PLS 213/2017 provides for the prohibition of credit/debit/virtual
currency operations on gambling websites located outside of Brazil. This project waits to be
analyzed by the CAE - Commission for economic issues.
Therefore, it is possible to conclude that
2017 showed great development for the legalization of gambling in Brazil, meaning that it is
something that has been building up during the
previous years. It is now facing a key moment, in
which many possibilities point to the same direction, a direction in which gambling is to become legal, either in a complete way - that
would be good for the entire market - or in a
partial way, with the legalization of one or some
gambling types which would not be the ideal for
the market, but that would, however, be a start.
This is the reason the gambling community
should look at 2018 as a turning point for Brazil
and start taking measures with regards to setting a foot in Brazil since it is likely that gambling will be legalized in the country. It is just a
matter of when and on what terms this will
happen. ♣

Edgar Lenzi

Edgar Lenzi is founder and
CEO of BetConsult, a
Brazilian Gaming Consultancy Company; He is founder
and partner of LenziAdvocacia Law firm, a full service law
firm specialized on Gaming
Law; He is co-founder of
ABRAGAMING – The
Brazilian Gaming Association.
Marcelo Munhoz da Rocha is
a legal advisor and a gaming
specialist at BetConsult. He is
also manager of the Criminal
Law department at the LenziAdvocacia Law Firm, a full
service law firm that offers
complementary legal services
to gaming clients.
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>> JURISDICTIONAL UPDATE: JAPAN
“Yumeshima” is an artificial island created
originally to make a bid for the Olympics back
in 2001. After being eliminated from the
Olympic selection process, the vast majority
of the land has been untouched, and Osaka is
very keen in making effective use of such
vacant land by converting it into an IR.

Concepts to Implement an
Integrated Resort in Japan
By Hitoshi Ishihara

I

n December 2016, the Act Promoting Implementation of Specified Integrated
Resort Areas, or the so called “Casino Promotion Law,” was enacted in the
Japanese Diet session with an aim to create an integrated resort (“IR”)
and legalize casinos to be operated by private entities within such IR.
The Casino Promotion Law is a very simple law aimed to “Promote” the establishment of an IR (and casino) in Japan.
Therefore, it only has 23 articles laying
out the very basic concepts.
Among that small number of articles, one specifically states that the measures to implement the IR should take
place within one year, and the government
intended to submit the subsequent implementation bills to the Diet session in
2017. However this did not occur due to

the re-election which took place and the
limited opportunity to discuss these bills
during the limited Diet sessions.
However, prior to such political turbulence, the government has established a
body called IR Promotion Advisory Council, tasking them to formulate the basic
concepts for the implementation of the IR.
In response to this, in the summer of
2017, the Advisory Council issued a white
paper setting out various matters. Below
are some of the bits and pieces which may

be of interest to the operators considering
entry into the Japanese market:
First is the selection process.
The Casino Promotion Law currently
contemplates a two-step selection process
in order to introduce a casino in Japan.
That is, while IRs should basically be established and operated by private entities
which are selected by the local government, the national government evaluates
the proposals and applications of local
governments who raise their hands and
say, “We want to have an IR.”
The local government chosen by the
national government will, in principle,
develop IRs at its own expense/risk and
select private entities that operate IRs
As of March 10, 2016.
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“

For example, Osaka has
through a competitive and fair
The whitepaper
been
aggressively pursuing to
public offering procedure.
is silent on the exact
have an IR located in an island
Agreements related to the
ratio or figure,
called “Yumeshima,” which is an
local governments and private enbut
states that there artificial island created origitities require the certification of
should be a ceiling nally to make a bid for the
the national regulatory body.
In this context, there have
to the floor size of Olympics back in 2001. After
been discussions about which sethe casino within being eliminated from the
Olympic selection process, the
lection process will predate which,
the IR and that
vast majority of the land has
meaning “Will the national govthis should be
been untouched, and Osaka is
ernment select the local governdetermined by
very keen in making effective
ment based on location first and
taking into
use of such vacant land by conthen the local government select
the operator, or would the local
consideration the verting it into an IR. However,
government select the operator,
Singapore casino. the size of the land is around
140 hectares, which is approxidraw-up a plan first and then the
mately 10,000 times larger than
national government select the
the casino floor.
local government?”
There was a controversial
So this may mean that
debate on this point for quite some time, but the Osaka may need to revise their plan which they
whitepaper addressed this issue, at least for the have had for years, and their wish to convert the
time being. That is, the selection of the opera- entire island to an IR may turn out to be very
tor by the local government will precede the se- difficult.
lection by the national government in order to
allow the national government to actually review Third point is the location.
the plans.
The whitepaper is consistent with the ongoing
In this context the whitepaper also ex- discussion, meaning seeking careful and phased
pressly states that there should be “1 casino for introduction by limiting the number of casinos
1 IR,” so the current thinking is not having mul- to be established. IRs are facilities that should
tiple casinos competing against each other in a not be established all over the country and theresingle location, but rather have such competition fore the number of facilities and the areas in
during the selection process.
which they are initially established shall be on a
trial basis limited to two or three, which may be
Second is the proposed ceiling to the floor gradually increased. In doing so, the whitepaper
size of the casino.
maintains the position of considering establishThe whitepaper is silent on the exact ratio or fig- ing them in large cities as well as local regions.
ure, but states that there should be a ceiling to
the floor size of the casino within the IR and that Fourth is the governing body of the IR.
this should be determined by taking into con- As a general background, all forms of gambling
sideration the Singapore casino.
that are currently legalized in Japan have a superObviously, setting a ceiling to the size of the vising ministry, according to their “purpose” as
casino, which needless to say is the primary rev- to why they are legalized.
enue source of the IR, means the size of the IR
Horse Racing is supervised by Ministry of
itself may be affected. And this would affect the Agriculture, Forestry and Fisheries, because the
local governments, especially those which have purpose of legalizing horse racing is to “improve
contemplated a large size casino and IR with a and breed live stocks.” Motorcycle racing and
large size investment from the private operators.
Continued on next page
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>> JURISDICTIONAL UPDATE: JAPAN
Continued from previous page

bicycle racing are by Ministry of Economy, Trade and Industry because its
purpose is to “for the improvement of
machinery.”
However, the Casino Promotion
Law states that a new national regulatory organ will be established for the
purpose of regulation and observation,
and contemplates to have a Casino Control Committee which is to be established as an external organ of the
Cabinet Headquarters. Meaning, unlike
the current forms of gambling which
are in place in Japan, casinos (or IRs)
would not have a single ministry as a supervising body, but rather the Japanese
government, as a whole would conduct
such supervision.

Problems associated
with gambling

“

Casino Promotion Law
states that a new national
regulatory organ will be
established for the purpose
of regulation and
observation, and
contemplates to have a
Casino Control Committee
which is to be established
as an external organ of the
Cabinet Headquarters.
Meaning, unlike the
current forms of gambling
which are in place in
Japan, casinos (or IRs)
would not have a single
ministry as a supervising
body, but rather the
Japanese government,
as a whole would conduct
such supervision.

Last, but definitely not least, there is an
issue on how to deal with problems associated with gambling. The importance of addressing problem gambling
is magnified by the fact that the Japanese
general public is more concerned about
the “problems” which the casino brings
as opposed to its benefits.
This is partially due to the fact that
the focus of attack by the opposition was
concentrated on this point, and the fact
that the manner in which the government handled things last year gave an
impression that it “ran through” the
process in passing the Bill last year.
Therefore, the government is very
careful in addressing the general public’s
(and opposition’s) concern regarding the
countermeasures. In fact, the whitepaper, which is 95 pages long, uses up 45
pages to address the problems associated
with gambling.
One point of focus is “problem
gambling,” and for this issue, the
whitepaper tries to address this from numerous aspects, starting from the ceiling to the size of the casino facility
discussed earlier, the entrance fee to be
charged to the Japanese nationals, cashonly management within the casino
premises (no ATM) and further through
monitoring the number of days which
the Japanese residents may enter the
casino on not only monthly (like the approach which is taken in Korea), but also
on a weekly basis.
Although some of the aspects of
the white paper are not necessarily as
good as they could have been, the manner in which the whitepaper tries to handle things suggests that the government
is giving its focus to have implementation measures in place and ready to start
the casino sooner rather than later by
taking a practical approach. ♣

However, the whitepaper suggests
that the authority granted to the Prime
Minister under the Casino Promotion
Law as the head of the Casino Control
Committee be delegated to the Minister
of Ministry of Land, Infrastructure,
Transport and Tourism due to the fact
that the main purpose of IR is to attract
tourism.
And, as such, the authority to grant
licenses, certifications and permits to
casino facilities and operators including
the authority for the observation and supervision is deemed to be delegated to
the Ministry of Land, Infrastructure,
Transport and Tourism.
While such suggestion seems practical, since the main purpose of the IR
is to attract tourism as discussed at the
outset, this seem like pulling the teeth
out of the Casino Promotion Law’s aim
to have a “Comprehensive Supervision”
ing body from scratch from now and
for the casino.
And while there obviously are crit- have them operational rather quickly, so
ics to this drastic change of approach, the idea of “Use What You Have Now”
this shows the Japanese government’s approach is practical if we want to move
real willingness to “Get Things Done” fast. Also the operators now have a genrather quickly, as contemplated under eral idea of who they are dealing with
the Casino Promotion Law. That is, it is (MLITT) as opposed to a mysterious
Bacigalupi,
Glenn
Light, Mary
Tran and
and currently
non-existent
organization.
unrealistic to formulate aBy
newJason
supervis-

”
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Karl Rutledge

Personal Perspective

Sally
A Story About Power
by Richard Schuetz

H

er name is not really Sally, but Sally will have to do for
now. I first saw her giving a speech a number of years
ago and what I first noticed about her was how smart
she was. Incredibly smart, and unlike a man who would usually start by telling an audience how smart he was, Sally just
let people figure it out, and it was not hard to figure out.
She also had great comportment, as the English would say, and
just carried herself well. After her speech, I went to introduce
myself to tell her what I thought of her comments and how impressed I was.
I became friends with Sally, and while I do not get to see her
as much as I would like, we do cross paths at the shows, often
visit by email, and occasionally speak on the phone. I also publish
a bit, and nothing goes out without the Sally check. She works
to ensure that my creativity is in the story and not in my use of
grammar and punctuation. I think if Sally would disappear from
my life I would quit writing all together.
Sally works in the industry and has wanted to move up in
the world of gaming for some time. She saw Las Vegas as the
center of the gaming universe, and through the years she had
worked to network with people in Las Vegas to explore if there
may be career opportunities for her. While the right fit had not
yet presented itself, she continued to meet with people in pursuit
of her goal.
I saw Sally in Las Vegas at the recent G2E, and we had the
opportunity to catch up. Of course we talked about the tragic
shooting that had just occurred, and how terribly sad and unexplainable that was. During our discussion I asked her if she had
plans for dinner that evening and she told me that she was having dinner with an executive of a Las Vegas gaming company.
She said she had visited with him in the past about exploring
possible career opportunities, and he had acted interested in helping her.
That evening Sally was picked up by the individual in his
luxury car and driven to one of Las Vegas’ more renowned
restaurants. At the table she talked about what she had been
doing and hoped to accomplish in her career. And then the conversation shifted, and Sally discovered that this person was not
someone interested in visiting with her about her career goals.

She ignored the comment as best she could, finished her
meal, and returned to her hotel. She called me and wanted to
talk, and I walked over to where she was staying. Sally was subdued as she told the story. She had trusted someone and that
someone had disappointed her. It was obvious how surprised she
was by the turn of events. Moreover, at times she even seemed
to be trying to blame herself for what happened. I had no idea
what to say or what to do. I told her it wasn’t her fault and tried
to hide the rage that was burning inside of me.
I have talked to Sally several times since then, and we do not
talk about what happened that night. I have noticed a subtle
change, and there seems to be sadness in the rude reminder that
the rules for women are not always the same as they are for men.
There are a great many perks to being a casino executive,
and destroying someone’s trust should not be one of them. The
person Sally went to dinner with took something from her, and
it was not his right. It was an abuse of power, plain and simple,
and that abuse of power hurt a friend of mine. ♣
Richard Schuetz started dealing blackjack for Bill
Harrah 45 years ago, and has traveled the world
as a casino executive, educator and regulator.
He is sincerely appreciative of the help he received
from his friends and colleagues throughout the
gaming world in developing this article, understanding that any and all errors are his own.
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NEW DEVELOPMENTS: SKILL BASED GAMING

Skill-Based Gaming:

AML IMPLICATIONS
By Reid J. Schar, Wade A. Thomson, and Emily K. McWilliams
hree drug dealers have several thousand dollars of dirty
money they want to launder. They bring their cash and a
friend (with no criminal record) to the local casino in
which it is now legal to play group blackjack via a mobile app.
In this game, the house only takes a small rake and the majority of the pot goes to the player with the highest card total
(without busting). After each of the three drug dealers cashes
in some of their dirty money to get credits on the app, the three
criminals sit in different parts of the casino and play extremely
aggressive hands (splitting 10s, hitting on 17s, etc.) and routinely go bust, so as to let their fourth friend win. This new skillbased app has allowed a group of criminals to gamble together
in the casino and launder their money (for a relatively small fee)
without them ever sitting at the same table or otherwise interacting within the casino. It is the modern day equivalent of
partners in crime betting on both black and red in roulette. And
this modern off-setting bets scenario presents new challenges
for casinos’ anti-money laundering programs.
In 2015, Nevada passed regulations allowing skill-based
gambling and flexible payout percentages for gaming machines,
breaking down two long-standing restraints on game developers. Skill-based, single player arcade games and multi-player
touchscreen card games, made to resemble the interactive games
that people play by the millions on their smartphones, are now
being beta-tested on some casino floors. With these innovations,

T
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the gaming industry aims to lure the next generation of gamblers onto casino floors by ushering in a new era of gaming
that trends away from classic slot machines and toward games
familiar to tech-savvy millennials where players’ physical dexterity or mental skill—and not just chance—influence the
chances of winning.
This article briefly reviews Nevada’s new regulatory paradigm and analyzes the money-laundering ramifications of the
new skill-based, multi-player games that are currently being
field tested—and may soon become a staple—on casino floors.

Background

Traditionally, slots wagers are determined entirely by a machine’s
random number generator. By contrast, skill-based games allow
players to increase their chances of winning depending on how
well they perform a video game-like task. Although slot suppliers have been adding skill-type play to gaming machine bonus
rounds for years, development of full-blown skill wagering content has stagnated, mostly due to laws and regulations providing that slots must remain games of chance.
In the meantime, gaming developers have created mobile
apps and online skill-based games in a variety of styles—for
example, arcade, and single or multi-player action games, word
games, fantasy sports, and puzzles—that are popular among a
younger demographic.

Following the success of online poker websites, online casinos, which are still illegal in most
states but are legal in some countries, have for over
a decade offered real-money games that allow
users to play against each other instead of the
house, including poker, gin rummy, spades, dominos, and Yahtzee. Other websites have popped up
that allow users to play video games against each
other, either head-to-head or in tournaments, for
real money or rewards that can be converted into
cash.1 Even more popular are mobile apps, some
of which are single player games where physical
dexterity and speed increase the chances of winning
(Candy Crush™, Angry Birds™), while others are
multiplayer skill-based games and involve themes
of exploration (Temple Run™, AdventureQuest™), entrepreneurship (Adventure Capitalist™), intrigue (Mystery Case Files™), word play
(Word Connect™, Words with Friends™), and
sports (8 Ball Pool™, CSR Racing™), or that
build on familiar video game console and PC
games like Final Fantasy™, Super Mario Run™,
and Minecraft™.
In lobbying Nevada regulators to allow flexible payout based on skill, gaming developers and
manufacturers aimed to “gamblize” digital social
and video games in land-based casinos by taking
games people already play online, and adding realmoney gambling with the option to compete
against friends.2

Nevada’s New Regulatory Paradigm

In May 2015, Nevada passed Senate Bill 9, which
established a landmark regulatory paradigm to
allow skill-based gambling and hybrid games
blending both skill and chance, and permitting
game payouts to be based on a player’s dexterity
or ability.3 The Nevada Gaming Commission’s
amendments to Regulation 14 permit casinos to
use player identifiers—defined as “any specific and
verifiable fact concerning a player or group of players which is based upon objective criteria relating to
the player or group of players”—to track game
play, and also to divide players into groups at different skill levels.4 Identifiers that may be used in
skill-based games include “predefined commercial
activities, such as the patron’s frequency of visitation, wagering activity, activity on social media,
and the accumulation or rank, points, or standing
in a gaming or non-gaming activity,” “subscription
or enrollment in particular services, such as membership in a loyalty program,” and “the patron’s
level of skill, as identified or maintained by the
gaming system or self-identified by the patron,”
“the patron’s level of skill relative to the skill of
other patrons participating in the same game.”5

Reid J. Schar

Wade A. Thomson

Current Field-testing of Skill-based Games

In February and March 2017, respectively, Konami
Gaming and Gamblit Gaming became the first
gaming developers to be
granted authorization to field
test skill-based machines at
Las Vegas casinos under the
Nevada Gaming Commission’s “New Innovation Beta”
process.6 Konami, a Japanesebased entertainment company, is currently field-testing
its Frogger: Get Hoppin’™
skill-based casino game inside
certain Las Vegas casinos.
The “gamblized” version of
Frogger combines traditional
slots play with a skill-based
video element that requires
players to use five pushbutKonami is currently field-testing its Frogger: Get Hoppin’™ skill-based casino
tons to safely navigate their
game inside certain Las Vegas casinos. The “gamblized” version of Frogger
frogs across busy roadways
combines traditional slots play with a skill-based video element that requires
and log-laden rivers. The
players to use five pushbuttons to safely navigate their frogs across busy roadgame gives players the chance
ways and log-laden rivers. The game gives players the chance to compete against
the house to win random cash awards and earn true skill-based cash awards.

Emily K. McWilliams

Continue on next page
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other players need. Cannonbeard’s Treasure™ is similar to
blackjack. In this game, a number appears on the touchscreen,
and two to four players compete to hit that number by grabbing
cards that appear in the middle of the table. In both games, the
win amount is based on a random number generator and is
different with every play. For instance, in Gamblit Poker™, players can win up to 240 times their bet in a single hand.7

AML Implications of Multi-player Skill-Based Games

Gamblit is field-testing its Model G multi-player touchscreen gaming
table, which features the purely skill-based games of GrabPoker™
and Cannonbeard’s Treasure™. In GrabPoker™, two to four players
square off and compete to grab cards from the center of the touch
screen table to create the best hand possible.

Continued from previous page
to compete against the house to win random cash awards and earn
true skill-based cash awards.
At the same time, Gamblit is field-testing its Model G multiplayer touchscreen gaming table, which features the purely skillbased games of GrabPoker™ and Cannonbeard’s Treasure™.
For both Gamblit games, the player inserts a voucher to play.
The house gets a 10-20% rake of the pot, depending on the operator’s preference, and the winner takes the rest. The game play
is simple and social. In GrabPoker™, two to four players square
off and compete to grab cards from the center of the touch
screen table to create the best hand possible. Players start with
two cards. Cards appear in the center, and players hit the “grab”
button to build the best possible poker hand by grabbing cards
faster than other players. To win the pot, players focus on building the best hand, or playing defense by grabbing cards that

Anti-money laundering (“AML”) has become a major issue in
gaming, with the Financial Crimes Enforcement Network
(“FinCEN”), the Department of Justice (“DOJ”), and the Internal Revenue Service (“IRS”) expecting casinos—under threat of
violating the Bank Secrecy Act’s requirements for casinos to
establish effective AML programs—to mitigate the risk that
patrons will use gaming facilities to launder money. To that end,
government regulators advise casinos to identify and develop
policies and procedures to manage emerging AML risks specific
to the “unique needs, risk profile, and structure of each institution.”8 While AML regulations specific to skill-based games will
continue to evolve, it is clear that the government will expect
casinos to be a step ahead in terms of identifying and mitigating
the AML risks associated with competitive, skill-based games.
The central AML issue on the horizon involving social, skillbased games like Gamblit Poker™ and Cannonbeard’s Treasure™ is the risk of player collusion. Simply put, in a competitive
skill-based game, players could launder dirty money by deliberately losing to each other. Although the pot of money currently
at stake in games like Gamblit Poker™ and Cannnonbeard’s
Treasure™ is relatively low, the risk of money laundering activity will increase as casinos begin to host higher dollar player-toplayer tournaments or—as contemplated under the Amendments
to Regulation 14—implement inter-casino games of skill that
include progressive payoff schedules with increased cash prizes
based on players’ skill or frequency of play.9 For example, in a
higher-stakes Gamblit Poker (™) tournament, the casino could
set the minimum bet at $1,000, with four players competing
against one another for the pot of $4,000 (and potentially even
more if the casino retained the potential for a higher payoff
dependent on a random-number generator), minus the house
rake of 10%. In this scenario, three players could deliberately lose their $900 to the winner, allowing the players to move
$2,700 in dirty money to the winner.
Casinos should consider assessing their AML policies to
mitigate the risk of player collusion in competitive skill-based

1 See, e.g., Maddy Myers, Inside the Unregulated and Scam-Filled World of Video Game Betting, Kortaku, available at http://compete.kotaku.com/inside-the-unregulated-and-scam-filled-world-of-video-g-1793306259 (Mar. 16, 2017); Kyle Russell, YC Backed Kickback Offers an Easy Way to Play Minecraft Competitively,
Techcrunch (Mar. 2, 2015), available at https://techcrunch.com/2015/03/02/yc-backed-kickback-offers-an-easy-way-to-play-minecraft-competitively/.
2 International Game Developers Association, 2008-2009 Casual Games White Paper, at 148, available at
https://c.ymcdn.com/sites/www.igda.org/resource/collection/BCB11E9B-13E6-40D0-B390952B5E11D35A/IGDA_Casual_Games_White_Paper_2008.pdf/
3 NEV. REV. STAT. § 463.745 (2015); NEV. GAMING CONTROL BOARD ADMIN. CODE, Reg. 14 (2015) (defining skill-based games).
4 Id. § 14 (“Gaming devices may use an identifier to determine which games are presented to or available for selection by a player.”)
5 Nevada Gaming Control Board, Technical Standards for Gaming Devices and Associated Equipment, §§1.200, 1.300 (Feb. 15, 2016), available at
http://gaming.nv.gov/modules/showdocument.aspx?documentid=2919.
6 Nevada Gaming Control Board Notice re: Gaming Technology Approval Process (Oct. 20, 2015), available at
http://gaming.nv.gov/modules/showdocument.aspx?documentid=10497.
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games. For example, the Amendments to Regulation 14 and
Technical Standards permit, but do not require, casinos to assign
identifiers to individuals who play skill-based games. Casinos
should consider adopting a “best practice” of assigning identifiers to all players that track skill level, frequency of play, win
rates, loss rates, and total win/loss amounts.
Mirroring existing “know your customer” (“KYC”) requirements, casinos should also consider ensuring that every patron
who uses a skill-based machine or enters a skill-based gaming
tournament first presents identification so that the casino can
verify that customer’s identity.10
Casinos should consider AML “red flags” for collusion
specific to skill-based games that would trigger the need to conduct enhanced due diligence, or even file a SAR, on a player. For
example, casinos should consider monitoring for:
■ Suspicious win loss rates or pattern of loses to same
group of players: If a player seems to “almost always win”
or “almost always lose” a multi-player game, after a certain
number of rounds of play, this could be a sign that players are
colluding to throw the game for or against that player. This
is particularly so if a player has a pattern of losing to the same
group of players.
■ New player makes high-dollar bets on skill-based
games: If a player with no previously recorded play puts at
risk over a threshold dollar amount on a skill-based game, over
a 24-hour period, or enters a high stakes tournament, this
could be a sign of collusion.
■ Highly skilled player loses to new or low-rated player:
If a repeat player whose game play (tracked by assigning that
player an identifier) reflects a high level of skill loses—either
repeatedly, until crossing the monetary threshold, or by
exceeding the threshold with one large bet—to a new or lowrated player or group of players, this could be a sign of player
collusion.
■ Unskilled known player beats skilled known players:
If a player with history of losses on skill-based games, or a
player whose skill is rated below other players, bets a threshold amount in a game against those players, this may be a sign
that players are colluding to wash dirty money by engineering
loses to a designated “winner.”

These red flags could be a sign of money laundering activity requiring additional review.

“

While AML regulations specific to
skill-based games will continue to evolve,
it is clear that the government will expect
casinos to be a step ahead in terms of
identifying and mitigating the AML risks
associated with competitive, skill-based
games.

”

Conclusion

Skill-based, competitive games will bring new players—and
novel AML challenges—into casinos. While certain AML risks
posed by skill-based games are still unknown, these dangers will
quickly emerge as casinos expand into the millennial market with
new gaming technology. Casinos should not underestimate the
sophistication of fraudsters who have been using online video
games to launder money for years, and who will likely scheme to
find ways to tamper with skill-based digital games on casino
floors.11
Although there are many uncertainties regarding skill-based
games, one thing that is certain is that the government will
expect casinos to increase their AML capacity to mitigate these
new risks, even without instruction from FinCEN, the DOJ, or
the IRS. Casinos should consider being ahead of the curve
by revising their AML policies and procedures to reflect the risks
posed by skill-based games. ♣
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7 Caesars, Gamblit Gaming Launch Skill-Based Gaming, Jeremy Aguero, Las Vegas Review-Journal (Mar. 30, 2017), available at
https://www.reviewjournal.com/business/casinos-gaming/caesars-gamblit-gaming-launch-skill-based-gaming/.
8 2016 National Title 31 Suspicious Activity & Risk Assessment Conference & Expo: Speaker Remarks of Deborah Connor (Aug. 17, 2016), available at
http://www.casinoessentials.com/AML-remarks/.
9 NEV. GAMING CONTROL BOARD ADMIN. CODE, Reg. 14, § 17 (2015) (“Inter-casino linked system means (a) A network of electronically interfaced
similar games which are located at two or more licensed gaming establishments that are linked to: (1) Conduct gaming activities, contests or tournaments;
or (2) Facilitate participation in a common progressive prize system and the collective hardware, software, communications technology and other associated
equipment used in such system to link and monitor games or devices located at two or more licensed gaming establishments, including any associated equipment
used to operate a multi-jurisdictional progressive prize system.”)
10 31 C.F.R. § 1021.210 (b)(v). Casinos should also run existing KYC processes against skill-based gaming patrons, including running identification against certain
watch lists.
11 From the Mob to Mario: How Money Laundering Lives on Through Video Games, Panopticon Laboratories (Aug. 3, 2016), available at
https://www.panopticonlabs.com/from-the-mob-to-mario-how-money-laundering-lives-on-through-video-games/; Jackpot! Money Laundering Through Online
Gambling, McAfee (2014), available at https://www.mcafee.com/fr/resources/white-papers/wp-jackpot-money-laundering-gambling.pdf.
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Online Account-Based Gambling–
THE SAFEST OPTION
By Antony Gevisser

D

espite effective regulation and effective systems to limit harm, the
online gambling industry continues to attract negative coverage.
By providing factually correct information regarding the protective
features of online account-based gambling, this article intends to challenge
negative misconceptions around the risks of online gambling and to show
that sophisticated, modern and well-regulated online gambling operators have
both the determination and technical tools to protect players and reduce
crime.
Despite increasing global regulation, the
online gambling industry continues to
attract negative publicity.
Whilst gambling, in general, has
and always will generate polarising debate based primarily on questions of
morality, the most recent criticisms of
the industry focus on online gambling
(as opposed to gambling in general).
The sources of these negative as-
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persions tend to emanate from one of
the following groups:
Journalists;
Customers; and
Other interest groups.
In the case of journalists, who are
able to publish articles across multiple
channels, the articles invariably accuse
online gambling operators of:
Increasing the risk of problem

gambling and personal insolvency;
Encouraging, and allowing, underage participation (with the added related
assertion that marketing campaigns irresponsibly target minors);
Creating a fertile ground for criminal activities such as money laundering
and tax evasion;
Customers fall into two categories:
existing and potential.
Existing customer’s complaints
commonly relate to the withholding of
funds, blocked accounts, unfair terms,
protection of personal data, and selfexclusion. Such complaints may or may
not be justified but are, in the context of
this article, only relevant when such issues
are directly published by a disgruntled
player, or when journalists are engaged
by such players.

The potential players (excluding people of this moral stance, political parties are somewho would choose, for personal reasons, not to times funded or otherwise incentivised by landengage in gambling at all), tend to be those based gambling operators unwilling to share
who, due to age or experience, are mistrustful their slice of the industry with online operators.
of anything online, especially where this involves providing payment
Land-based gambling
details and other confidential
operators – It is not uninformation. Some of these
common for land-based opcustomers may also be inhererators and their lobbyists,
The best practice
ently mistrustful of the elecoften through multi-media
account based
tronic, often algorithmic,
press releases, to proffer a
gambling is only
methods which calculate the
negative image of online
outcomes.
effective if it is utilised gambling. The commercial
“Other interest groups” is
rationale for this is clear –
in the context of a
a reference to those whose
online gambling operators
properly regulated
commercial or political interare viewed as a threat to
ests would not best be served
land-based operators.
online gambling
by a modern online gambling
What is clear is that,
regime with effective regardless
regime. Specifically this refers
of the specific
enforcement
to the following interest
reasons or motivations,
groups:
there are many parties in
measures.
whose interest it is to paint
Regulators - This refers to
online gambling operators in
any national or state governa negative light, and do so by
mental department with oversight, adminis- regurgitating the usual narrative that, in
trative control, and enforcement powers relating essence, online gambling is unsafe, murky and
to online gambling and related tax. Whilst there insufficiently regulated.
is an increasing list of regulators who have, for
The reality is in stark contrast to this unprotective or fiscal reasons, adopted a mod- flattering and factually incorrect narrative.
ern and fair online gambling licensing regime,
The systems which power regulated online
there is still a large number who have not. Of gambling operators are designed, developed,
these regulators, some are out of touch and buy and applied in a way that maximises the very
into the narrative that online gambling is inca- protections that critics accuse the industry of
pable of effective controls to counter or min- lacking. Certainly, there is a compelling arguimise under-age gambling, spiralling debt, ment that online account-based gambling is a
money laundering and unfair outcomes. Others far safer method of gambling than any cash
who fall within this category are regulators who based gambling offerings.
are politically motivated or influenced. Here
Finally, before setting out how accountthere may be political and related economic rea- based gambling achieves this, it is important to
sons for this stance, for example, the protection note that best practice account based gambling
of local land-based gambling operators or the is only effective if it is utilised in the context
support of a governmental policy not to intro- of a properly regulated online gambling
duce an online gambling licensing regime.
regime with effective enforcement measures.
This article does not seek to criticise anyone
Political Parties - Political parties in power, who draws attention to operators who deliberor attempting to gain power, often elect not to ately, or even negligently, fail to adhere to the
risk losing sections of the electorate which may rules, polices and specifications which fair and
be opposed, in principal, to gambling. Outside
Continued on next page
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Continued from previous page
reasonable online gambling regulators
demand, or for “black market” online
operators providing unlicensed products.
Reference therefore to “Account-Based”
in this article refers to regulated online
account based gambling and its associated protections.
For the purposes, of this article
“Account-Based Gambling” therefore
refers to the application and use by customers, regulators and operators, of an
online account in a fair, well-regulated
online licensing regime.

The Online Account

Central to the regulation, oversight,
administration, monitoring and operation
of online gambling is the online account.
The online account is set up by a customer
on registration for all licensed products,
usually Bingo, Sports, Poker and Casino.

Account-Based vs Cash-Based
Gambling

Account-Based Gambling places the
customer - not the product - at the heart
of the transaction. This means that the
customer, in order to open and fund an
account, must enter his/her age and other
identity details. These details are then
verified by a third party to ensure the
customer is legally entitled to gamble.
As all gambling transactions are
recorded, the operator can apply certain
“triggers” to a customer’s activity. Once
a trigger is activated, the operator is able
to directly communicate with the player,
especially where such triggers indicate a
risk of abnormal or harmful gambling
activity or patterns, for example chasing
losses, longer than usual playing sessions
or unusual amounts wagered.
Using reliable open source investigations, operators can also investigate
and confirm the customer’s source of
wealth. This greatly minimises the potential for money laundering and confirms
that the customer has adequate financial
resources to wager certain amounts.
As no cash is accepted in the accountbased gambling, any funds used for gam-
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bling are processed via the well-regulated financial services industry, adding
a further layer of regulatory control and
oversight.
This “Know Your Customer” approach,
incorporating the monitoring of players’
behaviour, is an effective tool to combat,
inter alia, the harms caused by gambling
addiction or problem gambling.
In contrast, cash-based betting is
essentially anonymous, and this means
that none of the information, requested
and provided in an online account-based
scenario, is required. It follows therefore
that none of the protections of accountbased gambling are available.

The Protections of
Account-Based Gambling

■ Age Verification - Central to the
controls which are applied in AccountBased Gambling are those relating to age
verification. The legal age for online
gambling will, of course, vary depending on requirements of the regulated jurisdictional regime.
In many cash-based gambling venues, the customer need only present some
type of official identification, such as a
passport or driver’s licence. Indeed, in
some venues, these basic identification
checks don’t occur at all. Such identification is normally accepted without any
meaningful additional verification.
Unregulated online operators may conduct additional diligence but, considering there is no real threat of
enforcement, this is less likely to occur.
Account-Based Gambling initially
requires that the customer enter sufficient details to establish his/her account.
After this, and upon first deposit, backoffice systems initiate almost instantaneous checks with reputable third party
data providers, cross-referencing data in
order to confirm the details provided by
the customer.
This additional step will not only
establish that the customers are who they
say they are, but also confirms current
residential addresses and minimum gambling age.

Where this additional layer of verification is unsuccessful, then the customer
is, within a certain specified time, required
to provide additional evidence of age,
address and identity, and no monetary
withdrawals are permitted until effective
verification has occurred.
■ Source of Wealth and Anti-Money
Laundering - Cash-based gambling
operators, or unregulated online operators, are not likely, if at all, to apply tools
that ensure that funds used by customers
to gamble, are “clean.” Nor are these
types of operators necessarily concerned
about whether the customer has adequate
funds to wager certain amounts in the
first place.
Account based gambling involves
the recording of a customer’s every
transaction, which means that trigger
alerts can be set up to highlight large or
suspicious transactions. Where third
party open source verification fails to
provide sufficient additional information,
the online operator can request further
evidence relating to the source of wealth
or funds. If a suspicion remains, then
many respectable online gambling regulators provide for a process where Suspicious Activity Reports must be submitted
to the relevant authorities, which often
have the effect of freezing accounts until
satisfactory evidence in this regard has
been obtained. This system is intended to,
and largely succeeds in, reducing the risk
of money-laundering.
■ Problem Gambling – It is trite that,
with gambling in general, come social issues caused by problem gambling. It follows that a responsible online gambling
regulatory regime would place this at the
heart of any licensee requirements. Here,
Account-Based Gambling also applies
effective protective tools, which allow
operators to directly monitor player
behaviour, amounts, frequency, types
of deposits, time and duration of play,
and the products played.
This information is then applied to
sophisticated algorithms, which can then

trigger alerts, based on player activity.
Alerts which show actual or potential
harmful behavioural activity can then be
followed up by direct communication with
the player to draw his/her attention to the
problem (or potential problem).
At first, this intervention is intended
to assist the player to change his/her
behaviour, and if, when monitored, the
pattern does not change, the operator can
then assist the customer in applying controls, providing additional gambling support such as self-assessment tools, or
even referring him/her to gambling or
addiction support agencies.
The self-assessment tools available to
players may include: pop-up communications at set intervals or times; deposit or
loss limits over periods of time; cool-off
periods and self-exclusion (on sites or
products).
Regarding self-exclusion, responsible regulators of online gambling are increasingly developing and applying
national voluntary self-exclusion databases, and these are developed as an
integrated tool of Account-Based Gambling.
Any gambling operators who do not
make use of account based systems,
whether because they are cash-based or
unregulated are less likely, if at all, to be
able to effectively deal with problem
gambling.

■ Gambling Integrity – The issue of
integrity is usually linked to sports betting, where individuals or syndicates are
able to manipulate the outcome of an
event by incentivising participants who
can directly control outcomes. AccountBased Gambling is, through its technical
access to patterns and events, specifically
engineered to detect such criminal conduct, which allows online betting operators to report these acts to regulators or
specifically constituted sports integrity
bodies. Cash- based betting operators are
far less able to do so, despite their obvious
interest in ensuring the integrity of any
sporting event.

“

The time has come
for journalists, or any other
commentators who believe
in objective, factual, and
fair reporting to highlight
the dangers of cash-based
or unregulated gambling
and to draw attention to
the protective, effective
and socially responsible
efforts of regulated online
gambling operators.

”

■ An Analytical Tool for Regulators –
As mentioned, there is a necessary, and
symbiotic, link between Account-Based
Gambling operators and responsible, fair
online gambling regulators. Such regulators are patently aware of the protective
benefits of Account-Based Gambling systems and have developed technical and
other regulations, policies, and certification to ensure, not only that such systems
are compliant, but that they are also effective. It goes further than this – such
regulators require vast, easily accessible,
and reliable, amount of information
relating to the players who they are
determined to protect. Account-Based
Gambling is easily and accurately able to
provide this. This also has the effect of
creating transparency which is not a
feature of cash-based gambling or
unregulated online gambling.
Indeed, it’s arguable, if not factually
true, that online gambling operators have
been pro-active in developing the protective technical tools and software to
achieve the social aims of regulators.

■ Data Protection and Operational
Standards - Whilst this article has
focussed on the benefits of AccountBased Gambling, mainly in the context
of problem gambling, integrity and
money laundering, it is important to
highlight that the Account-Based Gambling tools are equally effective in ensuring that operators are complying with
other relevant laws, or requirements, for
example in the areas of ISO standards
and data and consumer protection. In
order to have confidence in the quality
and fairness of the regulated gambling
industry, technical standards that ensure
the security, integrity and fairness of the
gambling system have been developed
and implemented.

Conclusion

To conclude - responsible, regulated,
online gambling operators apply considerable technical resources to ensure that
their customers are as protected as possible, and that criminal acts are minimised,
much more so than cash-based or unregulated online operators do, or indeed are
able to do.
The time has come for journalists,
or any other commentators who believe
in objective, factual, and fair reporting to
highlight the dangers of cash-based or
unregulated gambling and to draw attention to the protective, effective and socially
responsible efforts of regulated online
gambling operators. ♣
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Legal Overview of the Spanish
Online Gaming Market
By Xavier Muñoz

T

he Spanish gambling and betting market was regulated in 2011
by Law 13/2011 and a series of statutory regulations. There are
currently around 50 operators offering their gambling and betting
services in Spain.
Order HFP/1227/2017 was published last 16th December 2017 and
opened a new licensing window which allows companies to apply for gambling and betting General Licenses until 17th December 2018. Once this
window period expires a new window will not be opened until three years later.
Therefore, it is very important to assess this licensing opportunity now.
It is worth noting that the Spanish market is currently well organized from a
regulatory point of view and operators have a clear framework for their business.

Spanish Licensing System

The offering of any gambling or betting
activity in Spain is subject to obtaining a
prior license. The Law foresees three
types of licences: General Licence,
Singular Licence and Authorisation.

General Licences: These licenses
authorise operators to offer those games
classified within the categories of Lotteries, Bets, Raffles, Contests and Other
games. The licenses that can now be
obtained are those for Bets, Other games
and Contests.
These General Licenses, according
to Law 13/2011, shall be valid for ten
years and may be renewed for an equal
period of time.
In accordance to the regulations,
those operators who provide their gaming services to customers and own a
gaming platform will be required to
obtain a license. However, those companies who “partially” undertake gaming
activities will also be required to obtain a
license if their income for such activity
32
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General Licenses if a company is interested in the Spanish market.
Operators holding a General
License will be able to apply for any type
of Singular Licenses at any time in the
future. Unlike General Licences, there is
not a specific licensing window for
Singular Licences as long as the company already has the corresponding
General Licenses.
Each Singular Licence must be
granted under the umbrella of a General
License as shown in Table 1 below.

is directly related to the revenue obtained
from the gaming activity and at the same
time, “undertake any commercial activity on
gaming.”
This article also refers to those companies which will be considered “operator and co-organizer
TABLE 1
of the game.” In this sense, it
BETS
refers to companies that
manage the gaming platFixed odds
sports betting
forms of which other operators are members or adhere
Fixed odds
to. In this case, we refer parhorse betting
ticularly to the networks of
Other fixed
poker and bingo or other netodds betting
works managed by a coPool sports betting
organizing company.

Singular Licences: These
licenses can only be obtained
by those operators who have
previously obtained the corresponding General Licence
above. That is the reason it is
important not to miss the
opportunity of obtaining the

OTHER GAMES

CONTESTS

Roulette

Contests

Poker
Baccarat
Black Jack

Pool horse betting

Bingo

Pool other betting

Complimentary
games

Exchange sports
betting

Slots

Other exchange
betting

There are 16 types of Singular Licenses
and each one corresponds to a particular game.
The Government passed specific orders regulating each and any different kind of game. Such
orders regulate where and how these games can
be offered, maximum amounts to be deposited
and/or waged, costumer rights, publicity
allowed, and so on.
These Singular Licenses shall be valid for
five years, although in some cases a three year
term is established and may be renewed for an
equal period of time.

Authorisations: These must be obtained to
carry out the activities corresponding to the
previously indicated Singular Licenses but in an
occasional and sporadic basis. These could be
applied for at any time.
Finally, it is worth pointing out that the
Spanish Directorate General for the Regulation
of Gambling (“DGOJ”) is actively investigating
and fining the offering of any illegal gambling
and betting services in the territory of Spain,
namely, operators which do not have a license.

Advertising And Sponsoring

Advertisement, promotion and sponsorship
concerning gambling and betting activities shall
be permitted, but only when these refer to gambling and betting activities duly licensed in
Spain. Also such publicity will have to be in line
with the particular allowance for advertising
that each gaming operator will have in its
license. Gambling licenses granted in other
countries are not valid to offer, advertise or promote games in Spain.
Advertising gambling or betting activities
from operators which do not hold the corresponding license is an illegal activity in Spain,
subject to heavy fines which may be imposed by
the DGOJ.
Advertising agencies, media channels, or
Internet website editors are responsible for
ensuring and checking, before publishing any
advertisement or promotion, that the operator/advertiser is duly licensed and that such
particular advertising is allowed in the frame of
the operator’s license. Such prior check shall be
done by means of the General Registry of

Gambling Licensees maintained by the DGOJ.
In any case, if these media entities disseminate advertising from non-licensed operators they would also be responsible.
Additionally, these media entities may be
formally requested by the DGOJ to stop the
insertion of an illegal advertisement upon three
days prior notice.
The new Law provides a wide definition of
the persons or entities that could be liable, which
comprises “any person or entity that performs any
of the breaches provided by the Law, as well as any
other that gives them support, advertise or promote
them, or in any way obtain profit from them.”
The following are examples of gross
breaches in the law, punishable with fines from
Euro 100,000 to 1 million and suspension of the
activity for up to six months:
To promote, sponsor or advertise games,
or provide any intermediation service,
when those offering the games lack the
corresponding license, or when the games
are advertised breaching the conditions
and restrictions set out in the license or in
the regulations, whatever media or channel is used for the advertising.

Failure to comply with information or
termination requirements issued by the
DGOJ.
A media owner and/or the advertising
agency could be liable for these types of infringements, jointly with the gambling operator.

Tax Regime

Operators who organize and develop gaming
activities are subject to the payment of gambling
taxes.
The Law states that other entities may be
held jointly responsible for the payment of taxes
in case they have not duly checked that the gaming operator with whom they work holds the relevant licence. These jointly responsible entities
can be the owners of the infrastructures, information service providers, those who offer gambling activities to Spanish residents and those
who obtain profits from the gambling activities.
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This shows that not only the operator will be held accountable and that
any other company contracting with
the operator must ensure that the operator holds the appropriate gaming
licence.
The gaming tax varies depending
on each type of game as we can see in
Table 2 below.

“

TABLE 2
TYPE OF GAME

TAXATION

Fixed odds sports betting

25% on win

Fixed odds horse betting

25% on win

Fixed odds other betting

25% on win

Pool sports betting

22% on gross revenue

Pool horse betting

15% on gross revenue

Pool other betting

15% on gross revenue

Exchange sports betting

25% on operators’ commissions

Exchange other betting

25% on operators’ commissions

Contests

20% on the gross revenue

Other games (roulette, poker, baccarat,
black jack, bingo, complimentary games, slots)

25% on the win

Draws and promotional games

10% of the value of the prize

It shall also be noted that an annual
tax of 0.00075% on the gross income of
the operator will have to be paid by all
operators in the market.

State Lotteries

The state company of lotteries and bets
(“SELAE”), and the Spanish national
association for the blind (“ONCE”), are
the operators appointed for the commercialisation of the national lottery
games. The games that the SELAE and
ONCE commercialise can be carried
out by means of tickets, or through any
other electronic, telephone or interactive means. These companies could also
offer any of the other games available
to other operators, subject to obtaining
the corresponding license.
SELAE and ONCE’s traditional
games are exempt of gaming taxes and
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VAT. Also, the prizes won by customers
from these entities are exempt from
their personal income tax up to an
amount of Euros 2,500. When such
amount is exceeded, personal income
tax shall be paid at a 20% flat rate.

Punishing Regime

The law foresees gaming operators, as
well as any other company which offers
them support, publicity, promotion or
which obtains profits from the illegal
gaming activities, to be responsible for
any breach of the law. This is a very
wide definition, which may include any
company which directly or indirectly
participates in any way in the illegal
gaming activity.
The DGOJ has authority to start
the relevant punishing procedures and
impose the corresponding fines. Other

It is expected that
the DGOJ will act with
forcefulness against any
operator, media company
or intermediary who
benefits from its
participation in any type
of illegal game. It should
be noted that any type
of gambling activity
not under the umbrella
of a Spanish licence
shall be illegal
in Spain.

”

public bodies, such as the media and TV
regulators and bodies from the autonomous regions, may also be competent to
regulate within their area depending on
the type of breach.
Those infringements are classified
as:

Light infringements: these may be
punished with a written warning and a
fine of up to Euros 100,000.

Gross infringements: these may be
punished with a fine ranging from
Euros 100,000 to 1 million and the suspension of the gaming activity for up
to six months.
Very gross infringements: these
may be punished with a fine ranging
from Euros 1 million to 50 million and
the loss of the licence and the closure
of any gaming activity.

It is expected that the DGOJ will
act with forcefulness against any operator, media company or intermediary
who benefits from its participation in
any type of illegal game. It should be
noted that any type of gambling activity not under the umbrella of a Spanish licence shall be illegal in Spain. ♣
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