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>> Message from the President

Honoring the 2015 Regulators of the Year

W

By Joerg Hofmann
Joerg Hofmann

elcome to this brand-new edition of the
Although not a surprise considering Mr. San Roman’s
American Gaming Lawyer! You will find that this remarkable achievements and the pioneering role of Peru in gamedition once again demonstrates IMGL’s con- ing regulation, I consider it a happy coincidence that our Regulatinued positive and significant development, in tor of the Year 2015 for Central/South America operates in the
particular in relation to the high standards that we have set country where our next IMGL Autumn Conference will be held.
ourselves regarding the educational purpose and international The IMGL Autumn Conference in Lima (14-16 October 2015)
orientation of our organization.
marks a historic step in IMGL history as it will be the first IMGL
One of the highlights of this edition clearly is the announce- conference ever to be held in South America. Being able to hand
ment of this year’s winners of the prestigious “Regulator of the over our very first Regulator of the Year Award for
Year Award” for the Americas and Europe.
Central/South America on this occasion and
You may recall that in 2014 the IMGL introbeing able to hand over this award to a Peruduced a new Regulator of the Year category
Time and again
vian official gives me great pleasure and will
for Asia/Australasia in order to account for the
make this historic step even more special.
I notice that IMGL
increasing number of members from the Asia
Speaking about the IMGL Autumn Conmembers
are
welcomed
and Pacific region and the significant developference,
I would like to take this opportunity to
with open arms, high
ments of markets and regulation in this part
remind you to register for the conference soon.
of the world. For similar reasons the IMGL expectations and utmost I hope to see many of you there and am already
respect when acting
this year decided to subdivide the “Americas”
looking forward to the conference, not least as
category into a “North America” and a as speakers, moderators I am confident that it will continue IMGL’s
“Central/South America” category and to
streak of very successful and well-recognized
or guests at global
select a winner for the 2015 Regulator of the
conferences. In fact, this reminds me of someconferences.
Year Award from both of these regions. This
thing I have wanted to share with you:
not only underlines IMGL’s endeavors to furDuring my travels – and visiting over a
ther expand globally but also honors the outstanding achieve- dozen gaming law conferences and gaming shows world-wide
ments by regulators in the emerging markets of and being the President of the IMGL I have been traveling a lot
Central/South America more accurately as political and this year – I have had the pleasure of observing and experiencing
cultural variances between North and Central/South America just how well-recognized the IMGL and our conferences are. Be
can better be taken into account.
it America, Asia or Europe – in none of the places I visited it was
But now, without further ado, let me introduce you to this necessary to introduce the IMGL. Quite the contrary: Time and
year’s winners of the Regulator of the Year Award for North again I notice that IMGL members are welcomed with open
America, Central/South America and Europe. I congratulate:
arms, high expectations and utmost respect when acting as speakers, moderators or guests at global conferences. The uncomproMark Ostrowski, Administrator/Director, Illinois Gaming
misingly high standard of our own conferences and
Board (2015 ROY - North America),
Masterclasses, the quality and the international profile of our
Manuel San Roman Benavente, General Director
publications and the open debate and dialogue that has been
of Casino Gaming and Slot Machines, Peru
established between stake holders in the industry, advisors and
(2015 ROY - Central/South America) and
regulators within our organization are gratefully received. I am
convinced that when the founders of the IMGL noticed that the
Jenny Williams, Commissioner and Chief Executive,
gaming world lacked a platform which could bring together these
Gambling Commission, Great Britain 2015 ROY - Europe)
demanding assets they made the best decision in creating the
and I wish to thank them for their exceptional commitment IMGL. I am proud that the IMGL stays true to its roots by being
toward sensible gambling regulation and for encouraging an open the pre-eminent international networking and educational
dialogue between industry players, regulators and all other organization that it is and still constantly continues to grow and
parties involved. You will find a lot more information on our improve from strength to strength.
award winners later in this edition.
Keep up the good work and see you all in Lima!

“

”
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>> Letter from the Editor
his year marked the rebranding of Casino
Lawyer, now American Gaming Lawyer
(AGL), to unify the Gaming Law masthead which now includes five IMGL
publications including European Gaming Lawyer,
Canadian Gaming Lawyer, La Ley Del Juego, and the
latest addition to our brand, Asian Gaming Lawyer.
AGL is very proud to continue the tradition of
IMGL publications worldwide in furthering the mission of advancing gaming law through education.
IMGL’s membership of leading attorneys, industry
executives, and regulators reflects its diverse appeal.
This autumn issue of AGL is dedicated to honoring the 2015 Regulators of the Year, regulators
who meet the rigorous nomination and evaluation
procedure maintained by IMGL. President Joerg
Hofmann has announced these three outstanding
individuals in his President’s Message. The feature
article in this issue presents the achievements and
personal philosophies regarding the regulatory
responsibilities and challenges of these distinguished
regulators.
The articles in this issue continue to reflect the
diversity and interests of IMGL membership from
various jurisdictions around the world. The jurisdiction updates in this issue begin with an in-depth
discussion of the evolution of gaming, emphasizing
the potential of the New Jersey market to join Las
Vegas and Macau as the next gaming and entertainment hub. Author Robert Heller divides the history of
gaming into four distinct phases to present the growth
of the gaming industry in his thorough discussion.
Authors Susan Breen and Stuart McMaster focus
their jurisdiction update on the UK. They discuss
changes in online gaming regulations which include
inter alia an increased focus on responsible gaming and
player protections using data analytics to identify problem gambling issues and to increase self-exclusion
effectiveness. The discussion also explains the shift to
“point of consumption” regulations in the UK.
Author Dervla Broderick contributes an
informative update on EU online gaming and the
challenges faced by operators in jurisdictions which,
if not disparate, are definitely self-protective. The
article discusses lack of cohesive regulation of
online gaming across borders, focusing on Germany,
Sweden, and Great Britain.
IMGL member Ranjana Adhikari, along with
Gowree Gokhale, discusses the state of flux in India’s
online gaming business, focusing on the Mahalakshmi Cultural Association case, very recently before
the Supreme Court of India, and the questions the
case left unanswered regarding skill-based games.
Authors Ron Segev, David McHugh and Eric
Stein present an enlightening analysis of massively
multiplayer online role playing games (MMORPGs),
the high-grossing online personal computer games.
For any reader unfamiliar with “World of Warcraft”

and “Riot Games,”
among others, this
article is an excellent
primer. The authors
address the issue of
whether these games
cross the boundary
into gambling, pointing out the dangers
that lurk in the highly
Sue McNabb
lucrative MMORPG
market.
Next, IMGL member Daniel Russell continues
his thought provoking articles on the lottery industry, this time discussing “misprinted” lottery tickets.
Dan discusses the disappointment of the purchasers
in these situations and the potential threat to the
integrity of state lotteries. He also points out interestingly the power of the press in influencing an
Ontario Lottery case.
The Indian Gaming Section features an excellent analysis of Dollar General Corp v. Mississippi Band
of Choctaw Indians, a case presently before the U.S.
Supreme Court. This case regarding the limits of
tribal jurisdiction addresses the issue of a tribal
court’s jurisdiction “to adjudicate civil tort claims
against nonmembers.”
In closing, and perhaps most important to
editors, authors, and readers of gaming journals
worldwide, is the recent loss on one of our own, Peter
Mead, founder of Casino Enterprise Management
and a mentor to many of us in the gaming industry.
As happens with the death of all great figures in our
industry, we feel the loss and share our sorrow with
those whose lives he touched.
As always, IMGL and your editor thank you for
your articles and sponsorships that contribute to the
publication of AGL. We invite all readers of IMGL
publications worldwide to join the ranks of contributors to the publications. Without our valued members, authors, and sponsors, we could not continue
our IMGL mission of advancing gaming law
through education.
Sue McNabb
Editor, AGL
Executive Director, IMGL
Sue McNabb has worked with the state legislature and served as Assistant Attorney General for the Louisiana Department of Justice and as
an attorney for the Louisiana Legislative Auditor. She has an extensive background in corporate law in the private sector where she worked
as General Counsel of an INC 500 Company and as Vice President of
Administration with a national not-for-profit corporation.
Sue serves on the board of directors of the Louisiana
Association on Compulsive Gambling and was formerly a member of
the board of the National Council on Problem Gambling. She also
serves on the board of the Louisiana Center for Women in Government and Business and was recently appointed by Governor Bobby
Jindal to serve on the Louisiana Women’s Policy and Research
Commission. She received the IMGL president’s award for 2013.
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>> NEW DEVELOPMENTS IN JURISDICTIONS: UNITED STATES

The Future of Gaming in
Atlantic City and the U.S.
By Robert Heller

T

he futurist, James Burke said:
“To predict the future we must
look to the past, because…
there is nowhere else to look!”
Looking back to 1931 when gaming
was legalized in NV and tracking gaming
until today, we can see four themes:
I. The industry has been tamed, moving
from the “wilds” of the desert to our
cities and into our homes.

II. Gaming has matured and stabilized,
moving from a few states to many, from
the hands of entrepreneurs to those of
institutions, and from a destination
experience to one of convenience.
III. It is a large global business.
6
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IV. Two unique gambling based entertainment cities thrive, Las Vegas and
Macau; and Atlantic City still has a
chance to become a third.

I. Domestication

Gaming began in a frontier town where
gamblers and prostitutes practiced their
professions legally. Forty years later, a
sanitized version moved to Atlantic City, a
fading resort town.
Twenty years later it came to the
rivers in America’s Heartland, floating on
boats down the Mississippi River in Iowa,
Indiana and Mississippi, but still in no
one’s backyard. Then it came inland to
other towns down on their luck and away
from population, such as Tunica, MS, and
Black Hawk, CO.
But the draw of tax revenues and

developers’ aspirations brought gaming
closer to population centers, like downtown New Orleans and Detroit. It proliferated in the suburbs around places like St.
Louis and Kansas City.
Ultimately, it came to large cities like
Philadelphia and New York. Now, Wynn
Resorts is developing a $2B project six
miles from Boston, and Paul Fireman proposed a $4B project in Jersey City on the
banks of the Hudson River, just three
miles from Wall Street.
Casinos are now everywhere. So
what is the future?
It is coming right into our homes. If
you live in New Jersey and Delaware, it’s
already there, and in Nevada, online poker
is available. High stakes poker will come
with interstate compacting. Daily Fantasy
Sports games are available online in most

“

As the business moves
from the entrepreneurs
to institutional investors,
the funding approach
is changing. Investors view
gaming as a real estate
based entertainment
business, like hotels,
ski resorts and
theme parks.

”

U.S. states. Social casinos are a simulated experience but have grown substantially. In 2014,
Caesars generated about $180M from its Caesars
Interactive subsidiary, as much as from all three
of Caesars’ AC properties combined.

II. Maturation, expansion, consolidation

The gaming business went from being a semicriminal enterprise, to the place where pension
funds invest for a safe yield. The 1988 passage of
the Indian Gaming Regulatory Act legalized tribal
casinos. By 2013, tribal gaming accounted for 42%
of the total industry. The massive expansion of
commercial gaming from 1995 to 2007 represented a 12-year compound growth rate of 8%,
rising from $16B in 1995 to almost $40B in 2007.
The industry declined, along with similar entertainment businesses, in the Great Recession,
falling 9% by 2008. The less than 1% growth rate
since then reflects a mature industry.
This growth required a lot of capital. By the
late 1960’s, the plans for casinos in Las Vegas
outgrew the mafia lenders. Nevada changed the
gaming laws to allow public company ownership.
Since then, gaming has been dominated by public
companies accessing Wall Street capital to build
ever-larger projects.
Like most expanding businesses, gaming
enterprises began to consolidate to gain operational and financial efficiency. In 1995, Gaming
was a $16B industry with at least thirty U.S. public gaming companies. Now the industry is 2.5
times larger, yet there are fewer than twenty public companies. Today, MGM and Caesars alone
own over 80% of the 85,000 rooms on the Las
Vegas Strip.
I predict that within five years only twothirds of today’s U.S. public gaming companies
will remain.

Consolidation in gaming has led to institutional ownership. Pension funds, mutual funds,
and hedge funds own most of the stock in public gaming companies and several operators are
out-right controlled by licensed private equity
and hedge funds.
As the business moves from the entrepreneurs to institutional investors, the funding
approach is changing. Investors view gaming as a
real estate based entertainment business, like
hotels, ski resorts and theme parks. Part of the
business success comes from its real estate
elements – building and location - separate from
the quality of the operation.
Enter the Real Estate Investment Trust, aka
a “REIT”, which is viewed as less risky by
investors. In 2013, Peter Carlino, one of the great
visionaries of the regional casino business, split
off from Penn National Gaming, a REIT called
Gaming & Leisure Properties, leaving PENN as
the operating company. Because of the difference
in valuation metrics of real estate and gaming,
PENN stockholders generated about 30% profit
post-split.
My outlook for the future: In five years, we
will have at least three gaming REIT’s, one possibly spun out of MGM or BYD, and GLPI will
double in size. Caesars, which is going through a
restructuring, may spin off a REIT; that REIT
could become a big force in the business.

III. Globalization

There is only so much gaming to exploit in the
U.S., so the larger companies looked abroad for
new growth opportunities. In 2001, Las Vegas
Sands made a deal to build a casino in Macau and
got a coveted license that made Sheldon Adelson
one of the richest men in the world. Wynn and
MGM followed suit. By the time Caesars tried to
enter the market, it was too late.
In China gambling is more socially acceptable, with a population three times the size of the
U.S. and an economy growing at three times the
rate of the U.S. The GGR results were extraordinary - $3B in gaming revenue in 2002 to $44B in
2014, a 12-year CAGR of 32%. One city generated 68% as much GGR as all of the U.S.
With that success gaming spread to neighboring countries like Singapore and Philippines,
Korea, Cambodia and Vietnam. These have

Robert Heller
Robert Heller is co-founder and
CEO of Spectrum Gaming
Capital. He joined SGC from
UBS Investment Bank where he
was responsible for coordinating
the bank’s gaming franchise globally. Previously, he was president
of Heller Gaming & Leisure, a
boutique investment banking and
advisory firm specializing in
casinos, hotels and resorts,
operating since 2003. As part of
his efforts there, from 2004 to
2006, Heller was founding
President and CFO of Baha Mar
Resorts, Ltd. Baha Mar Resorts is
currently constructing a $3.5bn
redevelopment on its 1,000 acre
assemblage. Prior to that, Heller
spent 23 years in investment
banking, having established and
managed teams as a Managing
Director of Lehman Brothers
and Bear Stearns, and at
Salomon Brothers.

Continued on next page
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>> NEW DEVELOPMENTS IN JURISDICTIONS: UNITED STATES
pany buy a U.S. operator. More foreign
jurisdictions will legalize gaming around
the world and the early participants will
reap the rewards. Eventually, a U.S. company will step foot into a big project in
Latin America.

IV. The Gaming Cities

Continued from previous page

offered good and not-so-good opportunities,
but the next big prize is Japan, where two
casinos could cost up to $10B each to build.
Dependence on a control-economy
such as China is risky. As the Chinese Government cracks down on corruption, we are
seeing 40% year-over-year declines in
Macau gaming revenue. At the same time,
the economy slowed and credit markets
tightened. This is happening just as six
new multi-billion dollar properties are set
to open over the next three years. This is
the reason WYNN stock price is down over
50% over the last twelve months and LVS
and MGM are down a third.
Global expansion will continue to
be an important part of gaming. Some
Asian gaming companies are now here in

8
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the U.S. Asian gaming giant Genting owns
the #1 grossing casino in America –
Resorts World at Aqueduct Racetrack in
NYC and is now building a $4B Asian
themed casino that will include a replica of
the Great Wall of China, pandas, and a
water park.
LVS spent three years working on a
$40B development in Madrid, which did
not obtain enough support from the EU to
make it feasible. However, Europe may now
be ready for a transformation. The government of Cyprus is trying to attract an
integrated resort by offering one gaming
license with 15-year exclusivity.
So what is the future of gaming globalization? More U.S. companies will seek
growth overseas, more foreign companies
will come here. We may see a foreign com-

Concluding with the final theme - if everything is so big, bland and corporate, where
is the opportunity for differentiation?
Las Vegas has already shown how to
be different, how to reinvent itself via
consolidation of gaming, lodging and
leisure into multi-faceted entertainment
“department stores.” GGR grew by almost 5x from 1984 to 2014, while gaming
revenue shrank from two-thirds to only
one-third of total revenue.
The Las Vegas transformation over
the last 25 years happened while gaming
was spreading across the country. Las
Vegas was inventive and resilient. In the
early 1990’s, MGM built a theme park and
Wynn built Treasure Island, familyfriendly entertainment. That trend failed
to develop and was replaced with celebrity
chefs, Cirque du Soleil shows, ubiquitous
adult entertainment, and an adult theme “What happens in Vegas, Stays in Vegas.”
Comparable to Las Vegas, Macau will
remain a unique gaming and entertainment
hub. There are six new properties under
construction, adding 50% to the Macau room
supply by 2017. Accompanying this expansion are some great non-gaming attractions
including a movie studio, themed hotels,
and LV-like shows and architecture.
Like LV and Macau, Atlantic City too
can offer something special and needs to
develop its non-gaming appeal. It has close
proximity to massive population, a large,
mostly unused airport, a world-class beach,
and a fascinating history. What American
hasn’t played Monopoly?
Atlantic City has underutilized infrastructure - over 20,000 rooms; 1.3M SF of
convention space; the longest boardwalk in
the U.S. at 4 miles; 700-slip marina; 19 golf
courses within 1-hours’ drive; and great
shopping including the Quarter, The Walk,
The Pier Shops and Bass Pro Shop.

We are seeing the beginnings of
a renaissance:
■ Tilman Fertitta spent $150M
transforming Trump Marina into
the Golden Nugget.

■ Carl Icahn renovated the Tropicana
with restaurants on the Boardwalk and
a sound and light show.
■ Morris Bailey and Mohegan Sun
introduced Margaritaville at Resorts
with a beach bar and restaurant.
“Resorts” is also bridging land based
and internet gaming with the first
Internet gambling lounge adjacent to
the casino floor.

■ Harrah’s introduced a dome-covered
pool/club experience to create a summer atmosphere year-round and is now
building a new convention center.

“

Like LV and Macau,
Atlantic City too, can offer
something special and
needs to develop its
non-gaming appeal.
It has close proximity to
massive population, a large,
mostly unused airport,
a world-class beach, and
a fascinating history.
What American hasn’t
played Monopoly?

”

■ Revel could still be a catalyst for AC if
a big vision is executed like combining
with Showboat and building a water
park between the two projects.

The city has the right mayor now –
Don Guardian – a booster and facilitator of

change and improvement, but Atlantic City
needs a faster expansion into non-gaming.
Surprisingly, funding could come from
Northern NJ. Casinos in Northern NJ will
hurt the gaming business in AC only a
little as Northern NJ customers already
visit convenience gaming locations in New
York and Pennsylvania. NNJ gaming tax
revenue could send a billion dollars to AC
over ten years and AC could lever that into
$5B – $10B in development – big numbers
that could bring a “sea change” for AC’s
future.
AC should seize this opportunity
quickly as its monopoly on gaming in the
Northeast is long gone, and the state needs
the tax revenues. AC needs a new game,
and it’s not called “Monopoly”. With
money from Northern NJ, AC could join
Las Vegas and Macau as one of three
unique gaming and entertainment hubs in
the world. ♣
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>> NEW DEVELOPMENTS IN JURISDICTIONS: UNITED KINGDOM
GAMBLING:

The Changing Legal and
Regulatory Landscape
of the UK
By Susan Breen and Stuart McMaster

T

he UK has recently seen major legal and regulatory
changes in the online gambling sector. The most significant recent changes have been the shift to “point
of consumption” regulatory and tax regimes, and the increased focus on responsible gaming. Further developments relating to customer due diligence and social
responsibility are on the horizon. This article focuses
on how the recent changes and future developments affect
online gambling operators.

Data Analytics versus Individual Privacy

In August 2014, the UK Gambling Commission (UKGC)
launched a review focused on improving the social responsibility
provisions of the Licence Conditions and Codes of Practice
(LCCP) which licence holders are required to observe. Among
the new and amended provisions of the LCCP that came into
force on 8 May 2015 is the requirement for licensees to use data
analytics to identify those customers who are potentially at risk
of gambling-related harm, even if they are not displaying obvious signs of behaviours associated with problem gambling.
The details of how and when data analytics should be used
have been left open; the UKGC simply requires operators to make
use of ‘all relevant sources of information’. The UKGC has given
some broad examples of the types of data it considers relevant,
such as where a customer undergoes a change in spending levels
or in the types of product used. Of course, such changes may
simply reflect a change in habits or tastes, rather than a developing problem; this will result in a complex series of judgement calls having to be made, whether by individuals or
suitable algorithms.
The UKGC has also observed that the use of data analytics
in this way involves a certain sacrifice. The gathering of the data
needed to develop better player protection measures comes at a
cost to the privacy and personal freedoms of the consumer.
Despite sounding a note of caution on this front, the UKGC
evidently feels that the sacrifice is worthwhile.

10 AMERICAN GAMING LAWYER • AUTUMN 2015

Improving the effectiveness of Self-Exclusion

The option for consumers to self-exclude themselves from gambling has in the past been undermined by the fact this selfimposed restraint would only be effective at one particular
location or with one particular operator. The UKGC has decided
that online operators will be required to participate in a national
multi-operator self-exclusion scheme, which is expected to come
into force in 2017. This will enable individuals to self-exclude
from all UK-licensed online operators through a centrally-run
scheme. The UKGC will be consulting throughout summer 2015
on the draft architecture of the scheme, its estimated cost, and
details of how the scheme will be managed and funded. Following the consultation, there will be a competitive-tender process
for a contractor to run the scheme.
The upcoming changes to the LCCP also include a requirement on most remote operators to offer customers a ‘time
out’ facility, which shall be for a reasonable duration of up to six
weeks (effective 31 October 2015).

Customer due diligence developments ahead

The UK, along with other EU member states, has until 26 June
2017 to introduce national legislation giving effect to the fourth
money laundering directive (4MLD). While the third money laundering directive (3MLD) applied only to casinos, the fourth directive applies to all providers of “gambling services” and expressly
includes betting transactions provided by electronic means.
4MLD increases the emphasis on the risk-based approach to
customer due diligence, which is likely to be one of the most
significant issues for online gambling operators. Under 4MLD,
an operator must carry out customer due diligence (CDD) when
it establishes a business relationship with a customer, when
carrying out transactions amounting to €2,000 or more, and
when there are doubts as to the veracity or adequacy of previously-obtained CDD information.
To ensure compliance, operators will need to ensure that their
terms and conditions allow them to request CDD information from
their customers and to terminate the customer relationship if those

CDD checks cannot be successfully completed.
There is general consensus that 4MLD’s increased
emphasis on the risk-based approach will mean that
more detailed guidance on its application will be
needed than under 3MLD. By 26 June 2017, the
Commission must produce two regulatory technical
standards (RTS) to supplement 4MLD in areas
where uniform standards across the EU are required
and the European Supervisory Authorities (ESAs)
are responsible for producing non-binding “comply
or explain” guidelines. The ESAs may also publish
informal guidelines. When the RTS and various
guidelines have been published, it will be easier to
gauge the practical impact on operators.
The requirements under 4MLD apply in the
jurisdiction in which the operator is established
and also in each market in which it trades. Given
that each EU member state will have some latitude
as to how it implements 4MLD, UK-based operators with a presence in other EU markets will need
to take legal advice in each relevant market to ensure
that they are compliant with local standards.
UK-based operators with a presence in markets outside the EU will not only have to abide by
local laws, but 4MLD dictates that they will have
to meet the EU risk-based standard if those local
laws are not as stringent. If the non-EU country’s
legislation does not permit the operator to implement the higher EU risk-based standard, then the
operator will need to take “additional measures” to
manage the risk of money laundering. If the
“additional measures” are not sufficient to meet
the EU risk-based standard, then the operator’s
home country must take supervisory action, which
may include requesting the operator to close down
those overseas operations where appropriate.

Regulating at the Point of Consumption

The Gambling (Licensing and Advertising) Act
2014 came into force on 1 November 2014, heralding a shift in the UK from a “point of supply” to a
“point of consumption” regulatory regime. This
involves looking not at where the supplier is
located, but at where the consumers are located.
Previously the Gambling Act 2005 required
a UK licence to be held only if the operator had
some of its key equipment located in Great Britain.
This meant that operators holding gambling
licences issued in jurisdictions such as Gibraltar
and Alderney could have customers in the UK and
advertise in the UK - without needing to hold a
UK gambling licence - as long as none of their key

servers were located in Great Britain.
Under the new 2014 legislation, the provision
of facilities for gambling is prohibited if the facilities are used in Great Britain unless the operator
holds a licence issued by the UKGC. The 2014 Act
also changed the position on advertising: only
gambling services licensed by the UKGC can be
advertised in Great Britain. However, given the
international appeal of English soccer, there is a
debate about whether unlicensed gambling can
legitimately be advertised at televised soccer games
in circumstances where the advert is primarily
intended to be seen by a foreign audience, and UK
consumers are geo-blocked from accessing the
advertised services.

Taxing at the Point of Consumption

At virtually the same time as it changed its regulatory regime to the point of consumption model,
the UK amended its tax laws so that online gambling operators – including those based overseas would be required to pay tax in the UK on a point
of consumption basis. The basic position is that
online operators must pay tax assessed at 15% of
those gross gambling profits which are attributable to UK consumers.

Impact of the new Point of Consumption
changes

Separate legal challenges were brought in the UK
courts by the Gibraltar Betting and Gaming Association (GBGA) against the new regulatory and tax
regimes. The GBGA claimed that the new regimes
were incompatible with EU law, on the basis that
they created discriminatory barriers to the free
movement of services within the EU, and that such
discrimination could not lawfully be justified.
The UK High Court rejected the challenge to
the new regulatory regime, but in July 2015
decided that the challenge to the new tax regime
raised difficult questions of EU law which should
be referred to the Court of Justice of the European
Union, so that the European court could clarify
how EU law applies in this situation.
In the meantime, operators are faced with
pressure on their margins and increased regulatory burdens. These factors, together with the desire to ‘scale up’, have prompted many operators,
both small and large, to consider their merger and
acquisition options, as they assess whether bulking-up their businesses may help them to weather
the ongoing market and legislative changes. ♣
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New Developments
in the European Union
By Dervla Broderick

W

hile the European online gambling market continues to expand, it
remains one of the few economic sectors which lacks coherent crossborder regulation. Even with the new EU Commission’s extensive plans
to break down barriers to online trade between Member States, online gambling
is still viewed as too contentious politically for harmonised regulation to be
accepted by the twenty-eight EU Member States. Consequently, operators
offering their services in the EU face high compliance costs and uncertainty over
the legality of their operations in certain territories. For consumers accustomed
to having unfettered access to goods and services on the Internet, the lack
of coherence is confusing. This article looks at how the online gambling sector
currently fits within the broader EU agenda and examines developments in regulation in a number of key EU Member States.

Overview of the regulatory
framework

Before turning to look at developments
across the EU, it is worth looking at the
current legal framework for regulating
online gambling. At present, each EU
Member State is free to regulate gambling
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in the manner it considers appropriate subject to the condition that the applicable legislation complies with European law,
specifically the Treaty on the Functioning
of the European Union (“TFEU”). The
TFEU encapsulates the overall principle
that, within the EU, each Member State can

freely trade with others; therefore, unjustified restrictions on the supply and movement of goods, services, people and capital
are not permitted.
However, Member States retain a
margin of discretion to introduce rules
which limit operators’ rights to provide
services to citizens within their national
territory if objectively justified (e.g. there
is a legitimate aim to protect consumers or
prevent fraud). Such public interest exemptions cannot be arbitrary and must adhere
to the principles of non- discrimination,
suitability and proportionality. So, for
example, Member States cannot restrict
citizens’ access to gambling services if, at
the same time, they encourage participation
in state-owned lotteries or other gambling
services.
Over recent years the European Commission has investigated potential breaches
of EU law affecting the gambling sector in
a number of Member States. As a result of

“

The regulatory
landscape is still highly
fragmented with each
member state free to
legislate for online
gambling in the manner
it considers appropriate
(subject to ensuring
compliance with
European law).

”

these investigations there has been some progress
toward liberalisation of the gambling sector.
Nevertheless, some Member States have applied
and continue to apply discretionary powers to
maintain state monopolies and to restrict the ability of operators licensed within other Member
States from offering or advertising gambling
services to their national citizens or residents.

A new EU Commission

The new EU Commission commenced its five
year term on 1 November 2014 and in setting the
agenda for his tenure as European Commission
President, Jean-Claude Juncker put the digital
economy centre stage. He is promoting a fullyconnected digital single market as the means of
generating up to €250 billion of additional
growth in Europe, and thereby creating “hundreds
of thousands of new jobs and a vibrant knowledgebased society.” The Commission subsequently published its Digital Single Market strategy
document in May 2015, outlining a wide range
of measures designed to remove barriers to
cross-border service provision and create a
“connected continent.”
However, even with the spotlight currently
on the promotion of cross-border e-commerce,
the online gambling sector seems unlikely to reap
any rewards. The regulatory landscape is still
highly fragmented with each member state free
to legislate for online gambling in the manner it
considers appropriate (subject to ensuring compliance with European law). While the Digital
Single Market strategy includes provisions to
modernise copyright laws to facilitate crossborder portability of content and to overhaul

telecoms rules on spectrum regulation and broadband investment, there has been no indication of
any impetus to review the position of online
gambling.
The former EU Commissioner responsible
for gambling services, Michel Barnier, was a particularly active proponent of greater harmonisation in the sector. His role included the task of
monitoring the compliance of Member States’
gambling legislation and in a bold move towards
the end of his term he succeeded in bringing infringement proceedings against several Member
States whose laws were considered to contravene
EU law. However, Mr. Barnier was replaced by
.
Commissioner Elzbieta Bieńkowska who has yet
to give any indication of how she intends to deal
with these cases or the gambling sector more
generally. Given the current focus of the EU
agenda, it may actually be an ideal opportunity to
make meaningful progress towards free movement of gambling services within the EU. However, there is also a danger that this goal has fallen
down the priority list as a result of it being “too
politically difficult.”
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Information sharing

Although a very long way from regulatory
harmonisation, some steps have been taken to
encourage cooperation between national regulators of online gambling. Another legacy of Mr.
Barnier’s term, the results of a study into the role
of regulators for online gambling were published
in October 2014. The report encourages Member
States to engage in the sharing of information
and best practice to promote greater consistency
across EU Member States. In particular the study
recommended the introduction of “certificates of
good standing” which could be issued to enable
an operator licensed in one territory to by-pass
certain of the regulatory requirements in place in
another Member State, thereby streamlining the
licensing process somewhat.
Other recommendations included sharing
information regarding technical standards and
their implementation as well as regarding players and problem operators. These recommendations are not binding in any way and require
buy-in from national regulatory authorities for
them to achieve their aims.
Continued on next page
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games. The Commission’s view is that
Svenska Spel’s monopoly in this area is not
subject to adequate control by the Swedish
authorities and that Sweden’s policy is
inconsistent because the unauthorised
poker game sites are in fact tolerated.

Significant Member State
developments

date in June 2019. However, SchleswigHolstein has subsequently repealed its
Gambling Act and no further licences will
be made available.

Germany
The regulatory landscape for online gambling in Germany remains unclear. Under
the current regime operating in all German
states, there are twenty online sports betting licences available. The three-stage
process for issuing these licences was formally completed in September 2014. However, no actual licences have been issued to
successful applicants yet, as the Administrative Court of Wiesbaden in April 2015
ruled that the tender process was unfair
and ordered that a rejected application be
reconsidered. Recently, a player was prosecuted for gambling with an online operator located outside of Germany, but it is
not yet known whether this marks the start
of a trend in this direction.
In addition, the state of SchleswigHolstein had until recently its own Gambling Act allowing online sports betting
and gambling. It issued twenty-one online
gambling licences under this Act and these
remain valid until their stipulated expiry

Sweden
In 2013 when the Commission initiated
infringement proceedings against a number of EU Member States, it also escalated
its ongoing proceedings against Sweden
requesting that Sweden’s laws on online
sports betting and online poker be
amended to fully comply with EU law.
Then on 16 October 2014 the Commission
announced its decision to refer Sweden to
the Court of Justice of the European
Union. The referral followed an unsatisfactory reaction by Sweden to the Commission’s November 2013 compliance
request. This is the first such referral of a
Member State on account of gamblingrelated regulation.
The Commission’s case against Sweden
is two-pronged with the first concerning
inconsistencies in the online sports betting
monopoly held by state-owned Svenska
Spel. The Commission considers that the
way in which Svenska Spel’s monopoly
right is run is inconsistent with the aim of
achieving the public policy objectives of
preventing problem gambling and criminal activities and lacks necessary state
control.
The Commission’s second line of
attack is based on restrictions on the provision and promotion of online poker

Continued from previous page

While indications of the new Commissioner’s agenda for online gambling are
eagerly awaited, regulatory changes at
Member State-level continue to cause
uncertainty for operators. By way of example, we discuss recent developments in
Germany, Sweden and the UK.
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Great Britain
A new licensing regime was introduced
under the Gambling (Licensing and Advertising) Act 2014 under which all operators
(wherever located) offering services to consumers in Great Britain must hold a licence
from the British Gambling Commission.
In addition, the Finance Act 2014
changed the taxation of gambling online
so that operators outside the UK would be
liable to pay tax on all bets placed with
them by UK consumers, regardless of the
tax they pay in their own jurisdiction. This
legislation is subject to ongoing judicial
review proceedings brought by the Gibraltar Betting and Gaming Association (the
“GBGA”), represented by Olswang LLP.
The GBGA claimed that the new tax
regime was discriminatory and therefore
unlawful under EU law. In a judgment
handed down on 14 July 2015, the British
High Court found that there should be a
reference to the Court of Justice of the
European Union on important issues
concerning the legality of a tax imposed
on overseas gambling operators. If the tax
regime is found to be in breach of European law, the British government could be
ordered to repay all of the tax it has
received.

Conclusion

A harmonised regulatory framework for
online gambling in the EU would provide
much needed certainty for operators and
consumers alike. However, a majority of
Member States remain committed to a
certain level of protection, often linked to
a desire to retain revenue from state-owned
gambling monopolies. Absent any political
will to move towards greater cooperation
in this area, it is clear that operators will
continue to face conflict in a large part of
the EU for the foreseeable future. ♣

NEW DEVELOPMENTS IN JURISDICTIONS: INDIA

The ‘Mahalakshmi’ Saga Unfolds
An update on the Supreme Court’s stand on the case
of the Online Rummy Operators
By Ranjana Adhikari & Gowree Gokhale

W

hile India is featured on the
business maps of a number
of International operators, the
anxiety around the case of the online
operators before the Supreme Court
seeking clarity on the applicability of the
state gambling laws to their business
models had stopped many from
executing their plans.
For the last few years, the entire gaming business community has been patiently
watching the developments in the Mahalakshmi Case1 before the Supreme Court of
India (“SC”). The matter was essentially a
challenge before the SC by Mahalakshmi
Cultural Association (“Association”) to order
of the Madras High Court (“Impugned
Order”) 2 in relation to the game of Rummy
being played in brick and mortar clubs.
Since the online Rummy portals feel a
slight brunt of this order, they had also
approached the SC for clarity on the position of law vis-à-vis online gaming. In a
dramatic turn of events in August 2015,
the SC has delivered two orders, which
gives the operators organising skill-based
games some respite.
While on 13 August 2015, the SC
observed that the Impugned Order has not
dealt with online Rummy and therefore any
observations made in the Impugned Order
may not necessarily relate to online
Rummy, on 19 August 2015, there was a
unique twist in the tale where the Association withdrew the matter, thereby making

The Supreme
Court of India

the original Impugned Order infructuous.
This article gives a detailed account of
how matters unfolded in the Mahalakshmi
case and what this recent order means to
the business community.

The background to the
Mahalakshmi Case

The gambling laws in India are State
specific. In most State enactments, games
of skill are excluded from the application
of gambling laws. In the case of State of
Andhra Pradesh v. Satyanarayana3 (“Satyanarayana Case”), the SC had held that
Rummy (the 13 card game) was a game of
skill.
The Mahalakshmi Case was essentially

an appeal filed against the Impugned Order
of the Madras High Court before the
Supreme Court by the Association. To give
a brief background, the Inspector of
Police, Chennai raided the premises of the
Association on the grounds that the premise of the Association was being used for
gambling and that the members were playing Rummy with stakes. A case was accordingly registered against the Association.
Aggrieved, the Association filed a
Writ petition before a single judge for seeking directions to forbear the police
from inter alia interfering with the activities of the Association in any manner,
including playing 13 cards game of
Continued on next page
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Rummy with or without stakes. The said
writ petition was disposed of by the court
in favor of the Association, on the
grounds that Rummy is a skill based game
and hence is not illegal. Certain directions
were also issued to the police in this case.
It was this order of the single judge
that had been challenged by the Appellants (Police) in the writ appeal before the
division bench of the Madras High Court,
where the court had interpreted the Satyanarayana Case slightly differently and held
that in the event the club / association allows its members or guests to play
Rummy with stakes or make any profit or
gain out of such play, the police have the
authority to invoke the provision of Chennai City Police Act.
The Impugned Order has unsettled
a rather settled position of law. Various
courts had previously held that games of
skill fall outside the purview of the gambling laws and therefore stakes or profit
can be made from such games. Different
interpretations by different high courts
gave rise to ambiguities on the position of
law on collection of stakes from the game
of Rummy.
During the course of the proceedings before the SC an application for intervention was filed by Games 24*7 and
Play Games (“Rummy Websites”) to be
impleaded in this matter since their operations were being affected by the refusal
of banks to process payments of the players on these sites. There was also the apprehension of criminal prosecution, since
physical rummy providers were being
prosecuted. Further, many states had exemptions for games of skill in their
statutes but certain states like Orissa had
no such exemption.
It was expected that the Supreme
Court would lay down guidelines on what
business models (including online) would
constitute gambling as restricted / prohibited under the gambling legislations of
various states (even when skilled games
were played for a fee / stake).
Extensive submissions were made by
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the counsels for the Rummy Websites
over the course of hearings conducted in
2014-15. There have been many arguments and debates before the SC on the
different kinds of business models
adopted – for example, in the context of
online gambling, if a fee is collected for
the services provided by the hosts of the
website, as opposed to a buy-in for a particular game, would the same be considered ‘stakes’?
Some of the online operators who
had made representations before the SC in
this case, had been asked to submit detailed affidavits, explaining the structure
of the games offered, the fees charged for
such games to be played, and the flow of
profits in relation to the same.
It was contended that previously4
the SC had held that horse racing was a
game of skill and playing for stakes in a
game of skill was not illegal. It was urged
that the logic followed in the Lakshmanan
Case should be applied in case of Rummy
given that the Satyanarayana Case had
held that Rummy was a game of skill.
It was further contended that
Rummy being a game of skill, even when
played for money would not amount to
gambling as the sole motivation was not
money but the display of skill. The skill
required to engage in the activity would
not be eliminated by the addition of the
monetary factor.
There is a clear distinction made in
common law between games of skill and
games of chance. Further, the jurisprudence reflects that there is a legal, judicial
and executive policy to put games of skill
in a different genus and specie from games
of chance.

The Verdict

The SC on 13 August 2015 disposed of
the petitions of the Rummy Websites
stating that it found that the Impugned
Order did not deal with online Rummy
and that it applied specifically to Rummy
played in the brick and mortar format
only. Further, the judges noted that the
States had not taken any decision on
whether the provision of online Rummy
would constitute gambling under the
Chennai City Police Act. Therefore, the
SC was of the opinion that it was not necessary to entertain this petition. The SC
also mentioned that the observations in
the Impugned order may not necessarily
relate to online rummy. The SC at this
juncture was yet to deliver its verdict on
the issue of taking stakes from Rummy in
the offline context.
The 19th August 2015 saw another
twist in the tale. The counsel for the Association stated that the trial court had
passed an order on 11th October 2014 by
way of which the Association had been acquitted. Interestingly, the issue before the
trial court brought by the prosecution was
not based on the case of Rummy (or any
other 13 card game) but for members indulging in a game colloquially and locally
called Mangatha “ulle, velliye” by betting
money for profit. The counsel for the Association sought permission to withdraw
the original writ filed before the Madras
High Court and such permission was
granted by the SC with an observation
that since the writ petition is dismissed as
withdrawn, the observations made by the
Madras High Court in the Impugned
Order or the matter before the SC do not
survive as the writ is infructuous.

Mahalakshmi Cultural Association v. The Director, Inspector General of Police & Ors2 Special Leave to Appeal (C)
No(s).15371/2012 (Arising out of impugned final judgment and order dated 22/03/2012 in WA No.
2287/2011 passed by the High Court of Madras)
3
The Director General of Police vs Mahalakshmi Cultural Association (2012) 3 Mad LJ 561
4
AIR 1968 SC 825
5
K. R. Lakshmanan v. State of Tamil Nadu, 1996 AIR 1153 (“Lakshmanan Case”)
6
M/s Gaussian Networks Pvt Ltd. v. Monica Lakhanpal and State of NCT, Suit No 32/2012, Delhi District Court
1

Reason to rejoice but matters remain grey

The law continues to remain grey in terms of
whether the state gambling enactments cover
online gaming sites as well. The Mahalakshmi
Case could have been the turning point where it
was expected that the SC would lay down the
law stating whether the state gaming enactments cover online models as well.
This also means that the position of law on
taking stakes from games of skill reverts to the
original position fortified by many court judgments- games of skill fall outside the purview
of the gambling laws of the relevant States and
therefore stakes or profit may be made from such
games.
One would also need to keep in mind the
case of Gaussian Networks5 where the question
of whether games of skill can be offered for
money on virtual platforms was considered. The
petitioners had filed a petition under Order 36
of the Code and Civil Procedure Code (“CPC”)

for seeking the opinion of the Honorable court
on inter alia the question of whether there
was any restriction on taking stakes from games
of skill on websites making profit. The Court
had opined that when skill based games are
played for money in virtual space, the same
would be illegal and observed that the degree
of skill in games played in a physical form
cannot be equated with those played online. It is
important to note that this particular judgment
is only binding on the parties to the matter and
that it has already been challenged before the
Delhi High Court.
Attorneys and others would need to now
observe how the arguments would develop in
this matter. However, on a close perusal of the
order, the concerns raised by the court can be
addressed by building adequate fraud control
checks in the systems. This is a standard practice
globally and also helps address anti-money laundering issues that plague these websites. ♣
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Tribal Interests Face Stacked Deck
in Latest Skirmish Over Limits of Tribal
Jurisdiction in the Supreme Court
By Heidi McNeil Staudenmaier and Anthony J. Carucci

T

he United States Supreme Court is now poised to hear its first case addressing the limits of tribal jurisdiction in seven years, having granted
certiorari in Dollar Gen. Corp. v. Mississippi Band of Choctaw Indians.1
The case will be heard almost 35 years after the Supreme Court first
recognized that there are circumstances in which an Indian tribe can exercise
civil jurisdiction over nonmembers.
In that case, the Supreme Court
created two exceptions to the general rule
that Indian tribes cannot exercise civil
jurisdiction over nonmembers.2 The first
Montana exception — known as the consensual relationship exception — provides that “[a] tribe may regulate,
through taxation, licensing, or other means,
the activities of nonmembers who enter
consensual relationships with the tribe or
its members, through commercial dealing,
contracts, leases, or other arrangements.”3
Despite its pronouncement in Montana, twenty years later the Supreme
Court acknowledged that it has “never
held that a tribal court had jurisdiction
over a nonmember defendant” in any context, leaving the question of whether
tribal courts may ever exercise civil jurisdiction over nonmembers unanswered.4
The Supreme Court now appears
ready to answer that question, having
granted a petition for a writ of certiorari
to Dolgencorp and its parent company,
Dollar General Corporation (collectively,
“Dolgencorp”), to decide whether Montana’s first exception grants Indian tribal
18
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courts jurisdiction to adjudicate civil tort
claims against nonmembers, including as
a means of regulating the conduct of
nonmembers who enter into consensual
relationships with a tribe or its members.5
Dolgencorp operates a Dollar General store located on land held in trust by
the United States for the Mississippi Band
of Choctaw Indians.6 The store operates
pursuant to a lease agreement with the
tribe and a business license issued by the
tribe. John Doe, a young tribe member,
sued both the store’s manager and Dolgencorp in tribal court, alleging various
theories of negligence and vicarious
liability on the grounds that he was sexually molested while working at the store
as part of a youth job training program
operated by the tribe.
Dolgencorp and the manager challenged the tribal court’s subject-matter
jurisdiction. After the Choctaw Supreme
Court held that subject-matter jurisdiction existed as to both Dolgencorp and
the manager under Montana’s first exception, they filed suit in the U.S. District for
the Southern District of Mississippi

against various tribal entities, as well as
Doe and his parents, to enjoin the tribal
court action.
The crux of the dispute is over the
meaning and import of Plains Commerce
Bank v. Long Family Land & Cattle Co.7 —
the last foray in the Supreme Court over
the limits of tribal jurisdiction. Although
the Supreme Court granted certiorari in
Plains Commerce to decide precisely the
question at issue — whether Montana’s
undefined “other means” include adjudicating civil tort claims in tribal court —
the Court resolved the case on other
grounds.
In Plains Commerce, a divided Court
voted 5-4 in favor of finding a non-Indian
bank did not have to answer a lawsuit filed
in a tribal court despite the bank having
entered into a consensual agreement with
the plaintiffs. The Court did not apply or
analyze the limits of Montana’s first exception, instead holding the tribes lack the
inherent authority to regulate the sale of
non-Indian land, regardless of the form
of regulation.
Dolgencorp contends Plains Commerce narrowed Montana’s first exception,
such that only those consensual relationships that are evaluated and determined
to have an impact on tribal self-government or internal relations trigger tribal
jurisdiction. According to Dolgencorp,
because the consensual relationship at
issue does not implicate those interests,
Montana’s first exception does not apply.

Heidi McNeil Staudenmaier

The Mississippi Band of Choctaw Indians has two
casinos in Philadelphia, MS, the Golden Moon (top)
and the Silver Star (left)

By contrast, the tribal defendants maintain
that Plains Commerce left the basic Montana
framework intact, and that “no showing is
required to be made beyond the existence of the
consensual relationship which supports a finding
of consent to tribal jurisdiction, and the nexus
between the consensual relationship and exertion
of tribal authority.”8
The District Court agreed with the tribal
defendants’ argument and granted summary judg-

ment in their favor. The Court found that a consensual relationship existed and that none of the
post-Plains Commerce jurisprudence establishes an
additional showing is a prerequisite to the application of Montana’s first exception.
Dolgencorp appealed, challenging the District
Court’s legal determination that the Montana consensual relationship exception was satisfied.
Applying Montana’s framework and postMontana jurisprudence, the Fifth Circuit Court of
Appeals affirmed the District Court’s decision,
holding Doe was essentially an unpaid intern.9 In
Continued on next page
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>> NEW DEVELOPMENTS IN NATIVE AMERICAN GAMING
The U.S. Supreme Court
is now poised to hear its
first case addressing the
limits of tribal jurisdiction
in seven years.

Continued from previous page

turn, the Court found that this unquestionably created a relationship of a commercial nature,10 with a nexus between
Doe’s participation in the youth program
and his tort claims, which challenges
Dolgencorp’s placement of the manager in
the store.
The Court found an “obvious nexus”
between Dolgencorp’s participation in the
youth program and the tribe’s interest in
protecting its own children on its own land
by regulating the safety of the child’s
workplace, and found it irrelevant that the
regulation takes the form of a tort duty.
The Court rejected Dolgencorp’s
argument that Plains Commerce narrowed
Montana’s consensual relationship exception by requiring an additional showing
that the specific relationship implicates
tribal governance and internal relations.
Instead, the Court found it permissible to
focus at a higher level of generality to
determine an activity’s impact.
Fifth Circuit Judge Smith’s scathing
dissent emphasized two arguments. First,
in Judge Smith’s view, Montana’s narrow
20
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“

The current Supreme
Court has been deemed
the most pro-business
since at least World War II.
Further, as the Supreme
Court itself acknowledged
in 2001, it has never
found that a tribal court
had jurisdiction over a
nonmember defendant,
regardless of the
context.

”

exception only applies when the conduct
at issue falls within a tribe’s authority to
“protect tribal self-government or to control internal relations.”11
Second, the dissent emphasized that
even if that threshold inquiry had been satisfied, an insufficient nexus exists between
Dolgencorp’s participation in the youth
program and the full body of Indian tort
law. Judge Smith opined that “[b]ecause
Dolgencorp could not have anticipated

that its consensual relationship with Doe
would subject it to any and all tort claims
actionable under tribal law, there is an
insufficient nexus to satisfy Montana’s first
exception.”12 Judge Smith maintained that
Montana’s first exception “envisages discrete regulations consented to ex ante,”
rather than the majority’s “unprecedented after-the-fact imposition of an
entire body of tort law based on Dolgencorp’s participation in a brief, unpaid
internship program.”13
Unsurprisingly, much is at stake for
both big business and tribal interests in this
latest skirmish over the limits of tribal
jurisdiction in the Supreme Court. As
Dolgencorp’s petition for a writ of
certiorari recognized, the implications of
the Fifth Circuit’s opinion affect “tens of
thousands of nonmember corporations
and individuals who do business on tribal
reservations.”14
Uncertainty with respect to the limits
of tribal jurisdiction may have adverse
implications for both tribes and their business partners. Businesses facing potential
liability may simply withdraw from doing

MEMBERS IN THE NEWS
business with tribes in “communities in which unemployment
is already high and access to commercial services (like low-cost
merchandise stores) is low.”15
The tribe goes to the Supreme Court with the deck stacked
against it. Since 2005, when John G. Roberts became the Chief
Justice of the United States Supreme Court, tribal interests
have won just two cases, compared to nine defeats.16 The current Supreme Court has been deemed the most pro-business
since at least World War II.17 Further, as the Supreme Court
itself acknowledged in 2001, it has never found that a tribal
court had jurisdiction over a nonmember defendant, regardless
of the context.
While the Supreme Court has never held that a tribal
court has jurisdiction over a nonmember defendant, in the Fifth
Circuit’s view, every circuit court to consider the question has
either held or assumed that tribal courts may exercise jurisdiction over tort claims against nonmembers under Montana’s first
exception.18
The Department of Justice (“DOJ”) also weighed in, filing
an amicus brief taking the tribe’s side. In contending that the
Fifth Circuit correctly decided the issue, the DOJ asserted that
the tribe has jurisdiction over Doe’s claims because the tribe
has jurisdiction to regulate conduct occurring on tribal trust
land irrespective of Montana’s general rule or its exceptions.19
Given the current political climate of the Court, the case
is ripe for resolving the confusion Montana’s consensual relationship exception has caused. Notwithstanding the DOJ’s
firm stance behind the tribe, the Supreme Court may reverse
the Fifth Circuit’s decision. Depending on the breadth and
depth of the Court’s holding, such a ruling could certainly
impact those doing business in Indian country.
With the Court’s decision expected in the spring of 2016,
both tribes and their business partners will surely have their
sights set on the Court’s next term. ♣
The Fifth Circuit explicitly declined to find that the “other arrangements”
category of Montana’s first exception requires a commercial relationship to
give rise to tribal jurisdiction, but nevertheless found that a commercial relationship exists based upon Doe working essentially as an unpaid intern.
Id. at 173.
11
Id. at 178–79 (quoting Montana, 450 U.S. at 564) (Smith, J., dissenting).
12
Id. at 181.
13
Id. at 182.
14
Petition for Writ, 2014 WL 2704006, at 12.
15
Id. at 17.
16
Supreme Court agrees to hear first tribal jurisdiction case in years, INDIANz.COM
(June 15, 2015),
http://www.indianz.com/News/2015/017845.asp?print=1.
17
See e.g., Adam Liptak, Corporations Find a Friend in the Supreme Court, THE
NEW YORK TIMES (May 4, 2013),
http://www.nytimes.com/2013/05/05/business/pro-business-decisionsare-defining-this-supreme-court.html?_r=0.
18
Dolgencorp, Inc., 746 F.3d at 173 n.3.
19
Brief for the United States as Amicus Curiae, Dollar General Corp. v.
Mississippi Band of Choctaw Indians, 2015 WL 2228553, at 9–10 (U.S.).
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FOX ROTHSCHILD ADDS NEW PARTNERS
Fox Rothschild builds upon their existing experience
in gaming, corporate, litigation, and real estate
practices, while also bringing on a well-respected
regulated cannabis practice to the firm in Chicago.
Fox’s newest partners are:
William Bogot
He represents clients before
government agencies in highly
regulated industries. As a
former legal adviser to the
Illinois Gaming Board (IGB),
he authored portions of Illinois’
gaming regulations and
advised the IGB and the
governor’s office on all aspects
of gaming law and regulation. He draws upon this
experience to counsel clients in both the gaming and
medical cannabis industries, and other industries
that have similar regulatory oversight. Bill also
regularly litigates in administrative hearings, trial
courts and appellate courts. His litigation experience includes acting as lead counsel in state and
nationwide class actions.
Donna B. More
She provides compliance,
regulatory, corporate and
transaction services to clients
in highly regulated industries.
Drawing upon her experience
as General Counsel to the
Illinois Gaming Board (IGB)
and her tenure as an Assistant U.S. Attorney for the
Northern District of Illinois and Cook County State’s
Attorney, she advises clients on all licensing and
regulatory issues and in hearings before administrative agencies. She also represents these clients in
commercial and regulatory disputes involving
competitors.
More also maintains a robust medical cannabis
practice, helping clients to comply with Illinois’
Compassionate Use of Medical Cannabis Pilot
Program Act. This includes working to secure
cultivation licenses from the Illinois Department of
Agriculture and dispensary licenses from the Illinois
Department of Professional Regulation.
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• NEW DEVELOPMENTS
IN ONLINE GAMING

Are You Rolling the Dice
With Roll Playing Games?
Some video games may actually be
an unlawful form of gaming
By Ron Segev, Eric Stein and David McHugh
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ubscription-based, massively multiplayer online role-playing games
(MMORPGs) have made successful game developers and publishers
massive amounts of money.
According to Superdata Research, World of Warcraft, the king of
MMORPGs, brought in over one billion dollars in revenue in 2013 for developer
Blizzard Entertainment.1 The exceedingly popular free-to-play game League of
Legends earned revenue of $946 million over the first nine months of 2014 for
developer and publisher Riot Games.2
Traditionally, video game developers
and publishers have kept their spheres of
operation outside the world of real-money
online gaming. While that separation has
been decreasing, we have seen that our
non-gambling video game clients are still
electing to stay away from real-money
online gaming. These clients explain
their decision as being based on two
assumptions:
1. MMORPGs and FTP (Free to
Play) games offer a different
entertainment experience,
one not necessarily based on
gambling mechanics.

It’s not always easy to know when
you’ve crossed the line into unlawful
online gaming.
With some minor jurisdiction-dependent adjustments, the common law test
used to determine if your video game is
just that, a video game, or a form of gambling and (i.e. a presumptively illegal
game) is made of up three elements:
consideration, chance, and prize3:
1. Is there consideration? Did
someone pay to play the game?

2. Is there an element of chance?
Is there a systemic element of
chance in the game, such as the
roll of dice or the dealing of
cards, which outweighs any
element of skill in the game?

2. MMORPGs and FTP games
are not exposed to the risk and
regulation affecting the
iGaming world.

3. Is there a prize or reward? Does
the game offer the player an
opportunity to win a prize that
has a real world value?

What if these assumptions are not
correct?

A game by any other name…

Sometimes what appears to be an innocuous video game may actually turn out to
be something else. Without a developer
even knowing it, their game could contain
gambling elements, and, depending on the
jurisdiction, that could be enough to land
them in hot water.

Applying this common law test, one
can see how an online casino is clearly a
form of gambling: the player places a bet
(consideration), pushes a button to execute
a random spin of the reels hoping to land
on a winning series of images (chance),
and if lucky wins cash (prize).
Consideration, chance, and a prize.
That’s all it takes for a “game” to become
a “gamble,” and therefore possibly unlawful. Importantly, with respect to the
element of chance, the authorities are in
general agreement that if such element is
present and predominates the determination of a winner, the fact that players
may exercise varying terms of skill is
immaterial.4

When the common law definition
of gambling arises in the
video-game context

Many MMORPGs use a subscription
model, which means players pay a monthly
or annual fee for access to the game. Typically, the player will also have to pay a
one-time fee to purchase a licence to install
and play the game on their PC or console.
Both of these payments can be viewed as
consideration.

Continued on next page

http://www.gamesindustry.biz/articles/2014-07-18-the-old-republic-earned-usd165-million-last-year-report,
citing report by SuperData Research, Inc. (www.superdataresearch.com).
http://venturebeat.com/2014/10/23/the-10-highest-grossing-online-pc-games-in-2014-hearthstone-dota-2-cantcompete-with-league-of-legends/.
3
See Johnson v. Phinney, 218 F.2d 303, 306 (5th Cir. 1955). See also Morrow v. State of Alaska, 511 P.2d 127 (Alaska, 1973)
(…“courts generally adopt a definition including three essential elements: consideration, chance, and prize.”).
4
Id. See also Federal Communications Commission v. American Broadcasting Co., 347 U.S. 284, 74 S.Ct. 593 (1954);
State v. Wiley, 232 Iowa 443, 3 N.W.2d 620 (1942); State v. Coats, 158 Or. 122, 74 P.2d 1102 (1938); State ex rel.
Dussault v. Kilburn, 111 Mont. 400, 109 P.2d 1113 (1941); State ex rel. Green v. One 5¢ Fifth Inning Base Ball
Machine, 241 Ala. 455, 3 So.2d 27 (1941); Stanley v. State, 194 Ark. 483, 107 S.W.2d 532 (1937); State v. Langford,
Tex.Civ.App., 144 S.W.2d 448 (1940); In re Allen, 27 Cal.Rptr. 168 at 169, 59 Cal.2d 5 at 6 (Cal., 1962)
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• NEW DEVELOPMENTS
IN ONLINE GAMING
Continued from previous page
MMORPGs also provide players with
prizes in the form of virtual-items or loot.
In fact, collecting these virtual items is one
of the main reasons players play
MMORPGs. But are virtual, or in-game,
items a prize for the purposes of determining if a video game is in fact an illegal gambling-game?
As far as we know, no court has
decided whether a virtual-item is a prize,
but the reality is that virtual-items can be
worth a lot of money. For example, the
World of Warcraft virtual-item “Reins of
the swift spectral tiger” currently sells for
$431.12 USD on the website sse-games.com.5
World of Warcraft’s terms of use prohibit
the sale of “in-game items or currency for
‘real’ money”6 but such efforts have been to
no avail. Grey-markets abound for virtualitems and entire businesses are dedicated to
obtaining virtual-items and then selling
them for a handsome profit.
The question to ask then is whether a
court could find that the real world value of
virtual-items – and the fact they are sold in
secondary markets evidencing such value –
makes them prizes. While at least one court
found the existence of a secondary market
did not elevate a virtual item to satisfy
the element of “prize”, most U.S. case
law appears to presume the element of
prize has been met by a cursory review.
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As far as we know,
no court has decided
whether a virtual-item
is a prize, but the reality
is that virtual-items
can be worth a
lot of money.

”

Statutory law, however, is a different
matter, where element of “prize” has been
consistently defined as “something of
value”, meaning any “money or property,
any token, object or article exchangeable for
money or property, or any form of credit or
promise directly or indirectly contemplating transfer of money or property or of any
interest therein, or involving extension of a
service, entertainment or a privilege of
playing at a game or scheme without
charge.”7 Under this definition, we can
clearly see how a MMORPG virtual item,
which might be “exchangeable for money”
would be seen as a “prize.” Also, it is immaterial whether the ultimate prize is worth
more than the consideration paid for the
chance to win it8. In essence, the prize must
be “some advantage or inequality in amount
or value”9 received by some of the players
of the game.
Of course, not all MMORPGs have
their virtual-items sold on grey or black
markets, but for those that do, their
virtual-items have a real world monetary value, technically fitting the
definition of “something of
value.” As a result, virtualitems gained in a MMORPG
that can be sold for real money
can be considered a “prize”, satisfying that element of the common
law test used to determine when a
video game could be deemed a gamble. While no cases directly on point
have been found, even though an
MMORPG may have terms and conditions
prohibiting the sale or trading or virtual
items, it does not appear that a MMORPG
operator has a legal obligation to pursue
efforts to stop such actions. Though not a

direct corollary, it is worth noting that an
action filed against Craigslist regarding its
responsibility for allegedly illegal content
was dismissed.10 So the onus may not necessarily lie with a developer or publisher to
police and attempt to shut down third party
virtual-goods markets. However there is
almost no judicial review on this exact point
and gaming professionals would be remiss
not to keep an eye on this area.
The final question is whether the subject MMORPG contains an element of
chance, and, if so, whether it outweighs the
element of a player’s skill in determining
the outcome of the game.11 If this part of
the common law test is met – and the other
two elements of consideration and prize are
present – the game is in fact a gamble.
Some subscription based MMORPGs
use a dice rolling system for the “dropping”
and allocation of virtual-items. The process
works like this - Suppose you have a
character in an MMORPG and you plan to
defeat a monster. You plan to defeat this
monster because doing so could cause it to
drop a valuable and rare virtual-item that
you wish to acquire. However, there is no
guarantee that the monster will drop the
virtual-item you desire. Rather, there is only
a probability that the monster will drop the
desired virtual-item. Unfortunately, there is
a much greater probability that the monster
will drop a less rare and less valuable
virtual-item instead. As a result, even if you
defeat the monster, there is only a chance that
you will obtain the rare and valuable
virtual-item. To make matters worse,
defeating this monster alone will be quite
difficult, if not impossible. You’ll need the
help of other players, all also vying to
obtain that rare and valuable item. So, you
gather a team of other players, together you
defeat the monster, and lo and behold the
monster dropped the desired virtual-item.
But who gets it?
Every player wants the virtual-item,
and every player contributed to the monster’s defeat, but it only dropped one virtualitem and it can’t be shared. To deal with this
problem, some MMORPGs roll a dice for
each player who contributed to the monster’s defeat. Whoever gets the highest roll

is awarded the virtual-item. This dice roll for the
virtual-item, and whether the monster drops the
virtual item in the first place, unquestionably constitutes chance.
In the U.S., the legal status of subscription
based MMORPGs that use dice-rolling for the
allocation and dropping of virtual items – and
also have grey or black markets for those virtualitems – is less clear. Does the chance element in
the video game outweigh the skill of the player
or players? This answer will vary based on the
design of the game and the trier-of-fact assessing it. But the answer is important, as it may
determine the legality of the video game.

Subscription based MMORPGs
are illegal forms of gambling?
Possibly.

As far as we can tell, no game developer has ever
been convicted for developing and operating a
subscription based MMORPG. Whether this
means such video games are actually legal, or simply that subscription based MMORPGs are low
on the radar of law enforcement, is not clear.
To mitigate the risk a video game is found to
constitute gambling, one of the three common
law gambling definition elements must be eliminated from the game’s overall scheme. Specifically, this means removing items or scenarios,
which can be viewed as either consideration,
chance, or the prize. For example, a developer
may be wise to develop free-to-play games as they
(in theory) have no consideration. The problem
is, if a game is truly free it can be hard to monetize, which is why most free-to-play games are
actually “freemium” games. Freemium games are
free to play, but players often have to purchase upgrades for their characters to remain competitive
or to defeat more challenging characters and
other obstacles.

Beware the in-game purchase option

The in-game purchase option could be problematic. When a player purchases a more powerful
weapon with real money, and that weapon

increases their odds of overcoming an obstacle to
obtain a valuable virtual-item the element of consideration is now present in what was a “free”
game.
There is a solution to the problem faced by
freemium games. A game can actually still have
consideration and award virtual items without the
game being a gambling game. To do so, the developer needs to ensure the virtual item does not
become a “prize.” Remember, a virtual item is
probably a prize if it becomes “something of
value.” Generally, a game’s virtual-item can only
have real world value if it there is a market at
which it can be traded or sold. If it is impossible
for players to sell or purchase virtual items from
other players, then the virtual-item would likely
not be deemed something of value, no longer
meeting the definitions of a prize. Therefore, to
prevent a virtual item from becoming a prize,
developers need to find effective measures to prevent players from selling them. If this can be
accomplished the game will not be awarding any
“prizes,” and would not be a gambling game.
Developers have used various strategies to
achieve this result. Some games have a character’s
inventory reset following the completion of a
gameplay session. This means that the character
retains none of the virtual items that it picked up
during the gameplay session. Since the character
retains none of the virtual items, there is nothing to sell, meaning that the virtual items have no
real world value and therefore are not prizes.
Another strategy used is locking items to a player.
When a player defeats an enemy and obtains a
new virtual item, that item becomes locked to the
particular player who earned it, and cannot be
traded to or used by other players. Here, since the
virtual item cannot be traded – or sold – it has no
real world value and again is probably not a prize.
This strategy may be attractive for the players, as
they get to develop their character over many
gameplay sessions, and simultaneously keeps the
developer on the right side of the common law
gambling definition’s prize element.

Ron Segev
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LLP, a business and technology firm
with a focus on gaming law. The firm
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needs. Ron is a technology and
business lawyer specializing in
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Member of the International
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Eric Stein is Special Counsel
with Segev LLP. Eric is a licensed
attorney in Colorado and Illinois and
is admitted to the Arizona Federal
Bar and the U.S. Supreme Court and
soon to be licensed to practice law in
British Columbia, Canada. Eric is a
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previously General Counsel for the
Ute Mountain Ute Tribe in Southwest Colorado for seven years, and
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of the Tribe’s successful Class III
gaming operation.
David McHugh is a Law Clerk with
Segev LLP and expects to be licensed
to practice law in British Columbia in
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https://www.sse-games.com/wow-items
S.8 World of Warcraft Terms of Use <http://us.blizzard.com/en-us/company/legal/wow_tou.html>
7
NJ Rev Stat § 2C:37-1(d) (2014); See also Ala. Code § 13A-12-20(11) (2014).
8
See Charles Pickett, “Contests and the Lottery Laws” (1932) 45 Harvard Law Review 1196 at 1207, cited in Carnival Games: Walking the Line
Between Illegal Gambling and Amusement, J. Royce Fitchner, Drake Law Review, Vol. 60, 2011.
9
See Carl Co. v. Lennon, 148 N.Y.S. 375, 376 (Sup. Ct. 1914).
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IN ONLINE GAMING

Continued from previous page
We should restate our earlier view
that, currently, it is unlikely that a publisher or developer would be required
to police and attempt to shut down
third-party virtual-goods markets;
therefore it is currently unlikely that
video game companies would be found
responsible for activities on those
markets.

The rest of the world

Of course, offering your games online
means offering them to the world, so
developers and publishers must also be
sensitive to jurisdictions outside the U.S.
In Canada for example, “prize” has
been defined as being money or money’s
worth.12 Money’s-worth can be property
that has monetary value. For example, in
the United Kingdom case Secretan v Hart,
money’s worth is defined as:
“a way of expressing the price or
consideration given for property
where property is acquired in return
for something other than money,
such as services or other property,
where the price or consideration
which the acquirer gives for the
property has got to be turned into
money before it can be expressed in
terms of money.”13

In Canada and the UK, any chance at
all is enough to make the game a gamble if
the other two elements are also present.
So, in Canada and the UK, subscription
based MMORPGs that use dice-rolling for
the allocation and dropping of virtual
items and that also have grey or black
markets for those virtual items may
actually be gambling-games. All three
elements of a gamble are present: the subscription is consideration, the dice rolling
for allocation of virtual-items is chance,
and the monetary value attached to the
virtual-item by virtue of grey or black
markets may make the virtual-item a prize.
Jurisdictional adjustment is neces26
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A subscription
based MMORPG publisher
should have a closer look
at the games from a legal
perspective. Some design
choices with regard to
pricing models and game
mechanics–and how
law enforcement or the
courts in jurisdictions
around the world might
view them–should be
evaluated prior to taking
the games live.

”

sary when evaluating the element of
chance in a game when offering your
games to other jurisdictions. Compared
with the U.S., Canada and the UK take a

simpler, albeit more restrictive
approach to the chance element. In
both these jurisdictions, no weighing
of chance and skill is necessary.
Instead, the courts and law enforcement need only ask if there is any
element of systemic chance in the
game, however small. If there is, the
game will be a game of chance.
The Supreme Court of Canada
made this clear when it held
that “Parliament intended to
avoid the uncertainties involved in
determining what is the dominant element and deliberately chose to include in
the definition of ‘game’ all mixed games
[of skill and chance] as well as games of
[pure] chance.” 14 In the UK, the
Gambling Act 2005 defines games of
chance (i.e., illegal gambling-games) as
including “a game that involves both an
element of chance and an element of
skill” and also “a game that involves an
element of chance that can be eliminated
by superlative skill.”15
A subscription based MMORPG
publisher should have a closer look at the
games from a legal perspective. Some design choices with regard to pricing models
and game mechanics – and how law enforcement or the courts in jurisdictions
around the world might view them –
should be evaluated prior to taking the
games live. Failing to properly evaluate the
subscription-based MMORPG games for
potential iGaming legal issues could be the
biggest gamble of all. ♣

See Thomas Dart, Sheriff of Cook County v. Craigslist Inc., 665 F. Supp. 2d 961 (N.D. Ill. 2009).
See In re Allen, 27 Cal.Rptr. 168 at 169, 59 Cal.2d 5 at 6 (Cal., 1962) (“The term ‘game of chance’ has an accepted
meaning established by numerous adjudications. Although different language is used in some of the cases in
defining the term, the definitions are substantially the same. It is the character of the game rather than a particular player’s skill or lack of it that determines whether the game is one of chance or skill. The test is not whether
the game contains an element of chance or an element of skill but which of them is the dominating factor in
determining the result of the game.” (Emphasis supplied.).
12
R. v. Dwyer, 1999 at para 1, 121 O.A.C. 298 (Ont. CA).
13
Secretan v Hart, [1969] 3 All ER 1196 at 1199.
14
Ross, Banks and Dyson v R., [1968] SCR 786 at 792.
15
ss. 6(2)(a)(i)-(ii), UK Gambling Act 2005, c 19.
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• NEW DEVELOPMENTS
IN LOTTERIES

“Misprinted” Lottery Tickets
and the Disappointment of
a Non-Winning Ticket
By Dan Russell

M

ost people who play the lottery dream of one day hitting it big, making the call to
their boss that they won’t be in tomorrow (or ever again), or buying
that fancy car they’ve always had
their eye on. For most players, that
dream never turns into a reality, and
the lucky ticket never ends up in their
hand. Imagine for a moment that you
actually had the dream come
true…only to later find out that it was
all a misunderstanding, or a “misprint” as the lottery industry has
come to describe the situation.

Misprinted Tickets Almost Always
Result in Non-Payment

Such a circumstance has played out in
many lottery jurisdictions around the
country in recent years. Lottery operators in Connecticut,1 Florida,2 Georgia,3
Massachusetts,4 New Mexico,5 New
Jersey,6 New York,7 Rhode Island,8 and
Wisconsin,9 just to name a few, have all
had to address this issue. Lottery operators in these states have dealt with
litigation, media coverage, or both, in
situations where players have arrived at
their door with what they believed to be
tickets valued up to $5 million and in
each of these states the player was sent
home without a dime.

The word “misprint” pretty clearly
describes the situation in which these unlucky players find themselves. The ticket
appears to indicate that they have won a
significant sum of money when in fact,
in Florida most recently, their number
“1” was actually a literal unlucky “13.”
In that case, Mr. Curcio of Central
Florida purchased a $20 “Gold Rush”
scratch-off lottery ticket in May of 2007.
Consistent with the vast majority of
scratch-off style lottery games, the ticket
indicated that he must “Match any of
YOUR NUMBERS to any of the WINNING NUMBERS” to win the prize
shown for that number. One of the
“YOUR NUMBERS” was a “1 – ONE,”

and it is critical to keep in mind that both
the numeral itself and the spelling, or
abbreviated spelling, of each number is
placed below both “YOUR NUMBERS”
and “WINNING NUMBERS” on every
ticket. One of the “WINNING NUMBERS” on the ticket also appeared to be
a “1-ONE,” with a value of $500,000, but
the caption under the number included
the letters “TH” and a partial “N,” This
would indicate that the number that
appeared to be a “1-ONE” was actually a
“13-THRTN,” which was not one of the
numbers included in “YOUR NUMBERS” on Mr. Curcio’s ticket. Mr. Curcio
Continued on next page
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• NEW DEVELOPMENTS
IN LOTTERIES
Continued from previous page

and his family genuinely believed that they
had finally hit it big.
As such, Mr. Curcio visited the retailer
from whom he had purchased the ticket to
validate that his ticket was a winner. Confusingly, he was told that he had not won
anything. He then went to the Lottery’s
headquarters in Tallahassee in an attempt
to claim his $500,000 prize. Upon arrival,
the Lottery refused to pay the prize because it was not able to validate the ticket
as a winner in its system.
Three years later, still not having
been paid a prize, Mr. Curcio sued the
Lottery, raising legal theories including
breach of contract, equitable estoppel, unfair and deceptive trade practices, misleading advertising, and promissory estoppel.
All such claims were anchored in the
Lottery’s refusal to pay the $500,000 prize
despite what appeared to be matching
numbers on the ticket. The relevant
Florida Statutes and Administrative Regulations provide the following:
“No prize may be paid arising from
claimed tickets that are…produced
or issued in error, unreadable…
lacking in captions that confirm and
agree with the lottery play symbols
as appropriate to the lottery game
involved…” Section 24.115(1)(c),
Florida Statutes.

“The validation number of an apparent winning ticket must validate on
the Lottery’s gaming system and
must not have been previously paid.”
Rule 53ER06-4(11)(g), Florida
Administrative Code.

“The ticket must pass any additional
confidential validation tests determined necessary by the Florida Lottery.” Rule 53ER06-4(11)(i), Florida
Administrative Code.
“Any ticket not meeting the criteria
set forth in paragraphs (11)(a)
through (i) above is ineligible for any
prize and shall not be paid as a win28
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“

Billions of scratch-off
lottery tickets are printed
every year and, even
with the most elaborate
systems available,
errors will occasionally
occur. It is critical for the
lottery industry, including
government operators,
vendors and retailers,
to continue to work
diligently to minimize
such issues and also
to quickly address these
situations when they
inevitably arise.

”

ning ticket. In the event a defective
ticket is purchased, the only responsibility or liability of the Florida
Lottery shall be the replacement of
the defective ticket with an unplayed
ticket or tickets of equivalent sales
price from a current Florida Lottery
game, or refund the retail sales
price.” Rule 53ER06-4(11)(j),
Florida Administrative Code.

The trial court granted judgment on
the pleadings in favor of the Lottery on the
equitable estoppel claim and granted summary judgment in favor of the Lottery on
all of the other claims. In affirming the
trial court’s position, the First District
stated that “…on the merits, the trial
court correctly noted that because ‘the
numbers didn’t match…[and the Lottery]
did not fail to deliver on that promise [to
pay a prize] as a matter of law.’”

A Rare Exception to the
Non-Payment Rule

In January of 2009 a lottery player in
Canada looked to meet a similar, unpaid,
fate as Mr. Curcio from Florida. Thomas
Noftall purchased several “Fruit Smash”
scratch-off tickets from a retailer in

Ontario and believed that he had won a
total of $135,000 from four apparent
winning tickets. Upon his arrival at the
Ontario Lottery and Gaming Corporation
(“OLG”), however, Mr. Noftall was notified that his tickets were actually nonwinners and that there were in fact as
many as 1,100 misprinted “Fruit Smash”
tickets that were part of a recall. Within a
few days, more than a dozen people had
come forward with misprinted “Fruit
Smash” tickets claiming to be winners,
none of them were paid either.
Mr. Noftall’s story differs from that
of Mr. Curcio and the other players in
Ontario in that, before arriving at the OLG
he called in and asked if there would be a
payment made if there was an error on the
tickets, he was clearly and told there would
be. OLG acknowledged in a release to the
media that this “was an erroneous statement.”10 That phone call, and the “erroneous statement” made during the course
of it, when combined with being told that
he would not be paid by the OLG once he
arrived at its headquarters, led Mr. Noftall
to immediately hire an attorney and take
his story to every media outlet he could
find.
Ontario’s rules relating to payment
of misprinted tickets is essentially the
same as all other lottery jurisdictions:
The Corporation will not award a
prize for tickets which are void
unless the Corporation, in its discretion, deems it appropriate to do so.
Tickets are void if lost, stolen, unissued, illegible, mutilated, damaged,
altered, counterfeited or forged,
miscut, misregistered, defective,
misprinted, cancelled, produced in
error and not recorded in the on-line
system, incomplete, not paid for,
destroyed or issued, acquired or
presented, in, or upon, violation of
the Act, the Regulations, these Rules,
or the Game Conditions. Void tickets are the property of the Corporation. Section 5.16, Rules Respecting
Lottery Games, Ontario Lottery and
Gaming Corporation.

Based upon the clear reading on this
language, the tickets presented were “void” as they
qualified as both “misprinted” and “produced in
error.” Clearly, the OLG was not required to pay
Mr. Noftall his prize.
However, citing the “direct miscommunication” by its staff, and Mr. Noftall’s apparent ability to activate the media and public support in his
favor, the OLG actually settled with Mr. Noftall
and “made him a payment in acknowledgment of
that pain and suffering.” The amount of the settlement was not made public and given the
opportunity to discuss it, Mr. Noftall’s attorney
simply stated “[h]e’s accepted the gracious apologies by OLG and is sufficiently happy with the
result and he will continue to play OLG lotto tickets.” He certainly wasn’t paid the full value of the
tickets, but the lottery acted quickly to quiet an
angry player who had made the media well aware
of his situation.

Advice for Lotteries and Caution
to Lawyers

Billions of scratch-off lottery tickets are printed
every year and, even with the most elaborate
systems available, errors will occasionally occur.
It is critical for the lottery industry, including government operators, vendors and retailers, to continue to work diligently to minimize such issues
and also to quickly address these situations when
they inevitably arise. Lottery players seem willing
to accept the one-in-a-billion nature of ticket misprints and have continued to purchase tickets at a
growing rate. However, if misprints begin to

“

Lottery players seem
willing to accept the
one-in-a-billion nature
of ticket misprints and have
continued to purchase tickets
at a growing rate. However,
if misprints begin to occur
at a more regular rate,
the integrity of the
scratch-off lottery ticket
could be jeopardized.

”

occur at a more regular rate, the integrity of the
scratch-off lottery ticket could be jeopardized.
For lawyers representing clients with misprinted tickets, the first thing to realize is that
the likelihood of a client being paid full value
for his or her “winning” ticket hovers at or
around zero percent. Lawyers in this situation
have multiple issues working against their
client, including the fact that trial and appellate
courts have consistently rejected breach of contract claims by players over misprinted lottery
tickets. In addition, lotteries have language for
all of their games that deem misprinted or
erroneous tickets as void, entitling a client only
to a refund of the price paid for the ticket or the
issuance of a new ticket. It may be a best-practice to follow Mr. Noftall’s lead and work with
the media in the hope of settling the matter
without resorting to litigation. ♣

Dan Russell

Dan Russell is special counsel in
Jones Walker LLP and his
practice focuses on civil and
administrative litigation, gaming,
and governmental law. He most
recently served as General Counsel
of the Florida Lottery where he
managed the legal affairs of the
Lottery’s $5.5 billion operations.
In addition to handling procurements, bid protests, state and
federal litigation, and other
legal matters for the Lottery,
Mr. Russell spearheaded the
creation of Florida’s Lottery
Retailer Integrity Program.
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INTERNATIONAL MASTERS
OF GAMING LAW

REGULATORS

OF THE YEAR
2015
By Sue McNabb

E

ach year, International Masters of Gaming
Law (IMGL) recognizes outstanding regulators based on stringent standards,
including preeminence in the regulatory
field and their noteworthy contributions to the overall body of regulatory work.
The regulators are selected from various
jurisdictions internationally based on a rigorous
nomination and review process with a possibility of
a regulator being chosen from each jurisdiction.
The categories are Europe, North America, South
and Central America, Australasia, Indian Country,
and Evolving Jurisdictions. A regulator is not necessarily chosen from each category in each year.
They are selected only if they receive the required
nomination and meet the demands of the review
procedure.
The specific criteria for the selection process
include that the overall body of work as a regulator
be exceptional and that the regulator make contri-
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butions to the gaming industry as a whole while
demonstrating noteworthy achievements in the
regulation of the industry. The nominee must also
provide a stable regulatory environment in the jurisdiction, be identified as a person of high integrity,
and demonstrate service to the community.
Through this annual selection process, IMGL
continues its mission of “advancing gaming law
through education” by selecting regulators who
reflect a similar mission in their management style
while serving as role models in the regulatory environment. This year’s recipients of the award for
IMGL Regulator of the Year certainly reflect these
characteristics in their professional approach to the
task of regulating a diverse gaming market. They
are Mark Ostrowski, Regulator of the Year, North
America; Jenny Williams, Regulator of the Year,
Europe; and Manuel San Roman Benavente,
Regulator of the Year, South and Central America.

Regulator of the Year 2015
NORTH AMERICA

Mark Ostrowski

Administrator/Executive Director,
Illinois Gaming Board

M

ark Ostrowski has spent the past fourteen years with the
Illinois Gaming Board (IGB), first as the Chief Legal
Counsel of the IGB from 2001 to 2005. In 2005, he
became the Administrator/Executive Director of the IGB,
responsible for the day-to-day operation of regulatory and criminal law enforcement oversight for the Illinois casino and video
gaming industries. Prior to joining the IGB, he worked in private
law practice with the Chicago law firm of Clausen Miller, PC,
from 1999 to 2001. Mr. Ostrowski started his legal career as a
prosecutor with the Cook County State’s Attorney’s Office from
1990 to 1999. He worked a majority of his career within the felony
trial division. Mr. Ostrowski has spent twenty-six years as a trial
attorney and regulator. He is a graduate of Creighton University,
Omaha, Nebraska, receiving a Bachelor of Science degree in business administration in 1986 and a Juris Doctorate in 1989.
In a recent interview, Mr. Ostrowski stated that the highlights of his regulatory career thus far include bringing the Emerald litigation to an acceptable conclusion after over ten years of
legal battles, thus allowing the tenth Illinois Riverboat license to
be activated. Another accomplishment of which he is proud is
getting video gaming in Illinois implemented and activated within
three years of introduction of the 2009 legislation. In these three
years, the IGB had “no funding, no resources, no staffing, no infrastructure.” By 2012, under his directive, Illinois went from no
video gaming to transforming a former amusement industry into
the present video industry operating approximately twenty-one
thousand machines in over five thousand locations, becoming one
of the largest video gaming jurisdictions in the world. He and
his team accomplished this feat by developing a comprehensive
set of rules, putting a central system in place, and providing
a regulatory perspective to the former “grey games” of the
amusement industry. A fellow regulator, recognizing the difficult
market in which Mr. Ostrowski regulates, stated, “Mark and his
team recognized the legislation’s shortcomings and worked
closely with communities, local retail establishments and the
industry to maximize the legislative intent as much as possible.” Another associate stated, “with the implementation of video
gaming, Mark successfully introduced an entirely new gaming industry to Illinois, all while maintaining effective regulation
of the ten riverboat casinos in the state.”
Other accomplishments include transforming three riverboats into “land-based like casinos” and rebuilding two riverboats

after the devastation of fire and flood. According to one fellow
regulator, another accomplishment is “ensuring effective regulatory programming on the issue and the promotion of problem
gambling treatment for those in need.” Further, Mr. Ostrowski’s
recognition of this critical issue “speaks to his judgment in gaming regulation and in maintaining the best interests of the public.”
He is also responsible for administering one of the country’s most
successful self-exclusion programs. Established during his tenure
in 2002, over twelve thousand people are getting help with their
gambling problem through use of the voluntary exclusion program. An associate stated, “Mark leads the effort to coordinate with the Illinois Department of Human Services to
ensure that the latest research is reflected in all IGB programs for
responsible gaming. Additionally, Mark assisted in executing
an important new law in Illinois to intercept delinquent child
support payments from the winnings of casino patrons.”
Addressing the challenges he has faced, Mr. Ostrowski stated
that one challenge as a regulator is working with the video
industry to teach and educate about the value of a compliancebased industry. Other challenges and accomplishments include
his “developing working relationships with professionals in the
industry, having them understand that regulatory and criminal
law enforcement oversight is not personal; it is about developing
a sense of fairness in the industry. If a licensee does something
well, we give them credit for it; if they make mistakes or engage
in poor conduct, we hold them accountable and responsible.”
His style is to regulate firmly but to be flexible to adapt to unique
situations. He believes that communication between the regulators and the regulated is key to positive results. At the end of
the day, he is hopeful that the industry he regulates will say that
“Mark Ostrowski is fair.” ♣
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Regulator of the Year 2015
South and Central America

Manuel San Roman Benavente

General Director of Casino Games and Slot Machines,
Ministry of Foreign Trade and Tourism
of the Republic of Peru

M

r. Manuel San Roman Benavente began his career
as a regulator in 1995, regulating the telecommunications services in Peru where he held the
position of President of the Court of Users of Tele- com- stigmatized by the game itself and the condition of illegalmunications Services for fifteen years. From there, he was ity therein. He put together an excellent team with whom he
invited to lead Management of Gambling and Slot Machi- still works today. Those early days of illegality and danger
nes, the regulatory branch of the Ministry of Foreign Trade are now just memories of a past that has been overcome and
and Tourism, where he began his laudable career as a which nobody wants to see return.
gaming regulator. Other important
Regarding his achievements in the
positions held by Mr. San Roman
industry, Mr. San Roman stated that
include acting as a Manager of InterDefinitely the
when he began to regulate slot machine
bank in Peru and Plant Manager of
catalyst to enter the
activity, less than 5% of the slot machine
Entel in Peru. He received a degree in
activity was legal. In December 2010,
gaming industry as
electronics engineering from the Unithe legalization and licensing of the aca regulator was the
versity Ricardo Palma de Lima, Peru,
tivity was completed, a task that had
with study at the University of New
challenge to direct—
York, specializing in telecommunica- and perhaps an excessive seemed daunting until then. After this
early stage of formalizing relevant legistions, and studying as well management
level
of
confidence
that
lation such as the system to prevent
and arbitration which have served him
if
things
were
done
money laundering, interconnection of all
well in his endeavors as a regulator.
the slots with the regulating agency, and
properly, the agency
According to Mr. San Roman,
incorporation of other rules, the framewhen asked to join the gaming induscould become an
work is now respected by the operators
try, he had difficult moments of doubt
example for other
and business executives alike. Mr. San
because of the lack of structure and
activities.
Roman attributes the success of the proprevalent illegality in the industry at
gram to the principles of transparency,
the time. He stated, “Definitely the
legality,
and
equal
treatment.
catalyst to enter the gaming industry as a regulator was the
A colleague said of his accomplishments, that Peru is
challenge to direct— and perhaps an excessive level of confidence that if things were done properly, the agency could the first country in Latin America to establish a serverbecome an example for other activities.” He accepted the based slot machine system, the first to establish strong and
challenge, putting order to an activity that was largely specific regulations regarding compulsive gambling, and the

“

”
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first to regulate an online control system for slot machines ucts, provided they are certified and approved. Another imon a national level. He said, “All slot machines in Peru portant challenge is to maintain the legality of the gambling
are required to have an online control system linked with a facilities. Any sign of illegal activity should immediately
be stopped to instill confidence in
central computer of the Peruvian
investors operating under the protecGaming Authority and Tax Authortion of the laws and to instill trust in
ity. There is no other economic activPerhaps the best
the regulator. The best advice he can
ity in Peru with this kind of strong
advice to give gaming
give to regulators is to rely on the
control.”
attorneys
is
to
continue
laws and not to lose confidence,
Mr. San Roman stated that there
to provide legal advice that remaining aware that gaming is an
are two aspects of regulating that
have made a difference in gaming acallows regulators to keep activity that is often stigmatized by
tivity and his own achievements:
modern legal frameworks society. Also, a regulator must have an
open-door policy with citizens since
structuring and formalizing casino
in line with technological
they know the industry from the congames and slot machines and the conadvances, always defending sumer perspective.
nectivity of all slot machines to his
the principles of
When asked to share a meaningagency, which ensures proper control
transparency,
reliability,
ful event, he stated:
and surveillance. During this process
and with proper regulation, he saw
predictability, honesty,
In Peru there is an association
the real income from gaming grow by
and protection of
called All Citizens Day, composed
500%. Today, many of the recognized
vulnerable groups.
of prominent citizens. Every
giants in slot manufacturing are
year this association rewards suclicensed in Peru, including Konami,
cessful experiences of governBally, IGT, Merkur, Austrian Gaming
ment entities. In 2010 the General Management of
Industries, JVL Gaming, and Spielo, among others. Mr. San
Casino Games and Slot Machines of the Ministry
Roman has gradually gotten to know people in the industry,
of Foreign Trade and Tourism was awarded in the
whose respect he has earned by his principles of transcategory of Inspection and Law Enforcement,
parency, legality, and equal treatment.
recognizing the agency’s work as an example worAs a regulator, he applies clear, consistent standards,
thy of emulation. This recognition provided a
which he intends to serve as an example of regulated activgreat incentive for not only my staff but also for the
ity for his country and thereby to strengthen regulation
licensees who recognized the importance of the
overall. He says that treating all operators without any
award.
differentiation instills confidence in the regulator. This confidence extends even to commercial areas, where his expertMr. San Roman shared with IMGL members and
ise is sought to act as a conciliator to mediate and fulfill
agreements. Another colleague stated that under Mr. San industry executives and operators a bit of his well-earned
Roman’s leadership, confidence of investors in Peru has wisdom, stating, “The regulation of games covers different
grown. He emphasized that “you can trust the gaming legal specialties such as corporate, administrative, criminal
law, and others. Perhaps the best advice to give gaming
authority.”
Asked what he considered the greatest challenge to reg- attorneys is to continue to provide legal advice that allows
ulators in general, Mr. San Roman stated that it is the broad regulators to keep modern legal frameworks in line with
spectrum of the industry incorporating computing skills, technological advances, always defending the principles of
electronics, and telecommunications, all of which are aspects transparency, reliability, predictability, honesty, and protecthat change with technological innovation. To him, regula- tion of vulnerable groups.” ♣
tion should adapt to technological innovation and new prod-
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Regulator of the Year 2015
Europe

Jenny Williams

Commissioner and Chief Executive,
Gambling Commission,
Great Britain

C

ommissioner Jenny Williams’ outstanding career
spans decades in public service and regulating. Her
career includes posts in six government departments
including water and rail privatization, local government
finance, public sector housing, and business taxation, culminating in being the first non-lawyer Director General and
board member at the Lord Chancellor responsible for the
Judicial Group which managed judicial appointments and
personnel issues.
In 2004, she was appointed to establish and run the UK
Gambling Commission to regulate all commercial gambling
other than spread betting and the national lottery. By 2006,
when the Commission moved from London to Birmingham,
it had expanded from sixty to the almost three hundred
employees needed to accomplish the daunting task by 2007
of relicensing casino, bingo and machine suppliers and
licensing over two thousand betting and arcade operators
for the first time.
Under Jenny Williams’ leadership the Commission
then made significant improvements in the prevention of
underage gambling, reducing the supply of illegal machines,
and tackling sports betting corruption. It also secured
improvements in the approach to research, education and
treatment for problem gambling and supported the government in securing the policy change to point-of-consumption
regulation of remote gambling in 2014.
After a first class honor’s degree in economics at
Cambridge, Mrs. Williams worked as an economic advisor
to the zambian government before undertaking social
policy research at Nuffield College, Oxford. She was a non-

34

AMERICAN GAMING LAWYER • AUTUMN 2015

executive director of a water utility and is currently vice
chair of a leading homelessness charity. Among her notable
recognitions was receiving the Lifetime Achievement Award
from IAGA for her exceptional contribution to the world of
gaming in 2015.
Commissioner Williams said of her early introduction
to the gaming industry that when invited to interview for
the CEO position, “I had literally never been in any licensed
gambling premises in my life. I spent the week before the interview racing round casinos, bingo halls and betting shops.”
Evidently, she qualifies for the marathon in achieving her
quick study of the industry.
She stated, “In 2013 we took over responsibility for regulating the National Lottery, and in 2014, with the 2014
revision to the 2005 act, we became responsible for licensing
and regulating overseas operators operating in Great
Britain.” The commission now has about three thousand
licensees and oversees a domestic market (including the
national lottery) of well over £10 billion in gross gambling
revenue net of prizes. Commissioner Williams has indeed
“guided her country through an unprecedented period of
growth and modernization.”
In an interview for this profile, when asked if she had
a moment of realization that she wished to join the gaming

community, her candid response was, “Not really. I had left understanding of the very different roles goes a long
the civil service and was starting to pursue a portfolio way to helping make regulation work for society and the
career when a city commercial lawyer I had come to like industry.”
Displaying her wit and sense of humor, Mrs.
and respect while working in rail privatisation, told me he
had become a gaming board commissioner, and that it was Williams told of her early days in the commission when
many bookmakers resented the
a truly fascinating industry. He
new commission and its authority.
informed me that they would shortly
For Jenny Williams,
“One irate operator got in touch
be looking for a CEO for the new
with a licensing officer who hapgambling commission. I am not sure
her greatest challenge
pened to be a woman, didn’t like
I would have seen the gambling inas a regulator has been
dustry as where I wanted to be for the
the range and complexity the advice he was given, demanded
to speak to her manager, and then
next decade, but he was absolutely
of issues, spanning a
her manager and then the Director
right: it is a fascinating industry.”
spectrum
from
the
of Licensing, all of whom were
For Jenny Williams, her greatest
individual bookie to some women. Finally in exasperation at
challenge as a regulator has been the
not getting the answer he wanted,
range and complexity of issues, spanof the world’s largest
ning a spectrum from the individual
licensed remote gambling he demanded to speak to the CEO.
He was told, ‘fine we will get her
bookie to some of the world’s largest
operators, from lotteries
to call you back.’ ‘Not another
licensed remote gambling operators,
to in-play betting, sports
bloody woman,’ he replied,
from lotteries to in-play betting,
betting corruption and
slammed the phone down, and
sports betting corruption and fantasy
fantasy
football,
and
never called the commission
football, and the impact of technothe impact of technological again.” She said, “I quite like the
logical developments. For her, it is a
idea of ‘another bloody woman’ on
challenge to try to anticipate and to
developments.
my tombstone and of handing my
prepare to deal with emerging risks
position over to one, my successor
to players or to the public interest.
Regulating is, to Commissioner Williams, also find- Sarah Harrison.”
Concluding the interview by asking Commissioner
ing the right balance between getting to know and understand the industry subjectively and maintaining the Williams to share advice with the readers of IMGL’s five
objectivity and degree of distance necessary to act in the publications, she promptly responded, “I don’t think they
public’s and not the industry’s interest “except to the need advice from me.” She stated, “I have always valued
extent they coincide.” Also related to achieving the right the exchanges I have had with your members and the way
balance in regulating, she emphasizes the importance of you can very often have a sensible ‘without prejudice’
“determining the minimum level of regulatory intrusion or discussion about current issues with the industry lawyers
burden consistent with ensuring ‘reasonable consistency’ and advisers. You can get a much better understanding of
with the licensing objectives of keeping crime out of gam- what is at stake or why people are taking the line that they
bling, keeping gambling fair and open, and protecting the are and get honest feedback on the commission’s performance. This candid dialogue is often difficult for operators
under age and vulnerable.”
To regulators in general, Commissioner offered her when they are worried about upsetting the regulator.”
sage advice to keep listening to each other and trying to But of the licensees, she says she is endlessly optimistic,
understand the key commercial and regulatory pressures. knowing that the companies try to do the right thing
Her opinion of effective regulating is that it should go with because of the value of the license and the company’s repthe grain of the industry being regulated so far as possi- utation. “If a company sees a risk to its license and that
ble. Likewise, the industry needs to understand and they can do things better, they will.”
genuinely respect the political and societal context in
which they are trying to trade. “Mutual respect and
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IMGL Masterclass
at Malta iGaming
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IMGL Masterclass
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November 29, 2015
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